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Submission by the European Community and its Member States

related to decision OEWG-VI/16 on

addressing interpretation of paragraph 5 of article 17 of the Basel Convention

THE CONTEXT

1. Paragraph 5 of article 17 of the Basel Convention is unclear on the requirements for entry into force of amendments. This was confirmed by the Parties in decision OEWG-VI/16 where they agreed that “paragraph 5 of article 17 presents some ambiguities as to the requirements for the entry into forced of amendments to the Convention”. In the same decision the Parties also emphasized that they, as the Parties to the Convention, have the ultimate power to agree on the interpretation of the Convention.
2. By decision OEWG-VI/16, Parties and others were requested to submit comments and views on the elements for a draft decision to reach an agreed interpretation of paragraph 5 of article 17 as well as proposals on the development of a draft decision.

THE POWER OF PARTIES TO AGREE ON THE INTERPRETATION OR APPLICATION
3. The EU would like to recall that Parties have the ultimate power to agree on the interpretation and the application of the provisions of the Convention. They should exercise this power with a view to facilitating the early entry into force of amendments that they adopted unanimously.

4. The EU notes that UN Office of Legal Affairs (UNOLA) explained its own practice where a treaty is ambiguous, as in the case of paragraph 5 of article 17 of the Convention, on the total number of Parties that should be counted for the purpose of determining the entry into force of amendments. UNOLA in its letter dated 12 February 2007 clarified that "the position of the depositary is taken on a subsidiary basis, only in the absence of a clear indication of the will of the Parties. (…) if the Parties formally agree on a particular interpretation (…) that particular interpretation would then be followed."

5. Therefore, the EU would like to stress that Parties have the right and responsibility to give clear guidance to the depositary on the entry into force of amendments to the Basel Convention. Such guidance should be provided in accordance with Article 31(3) (a) of the Vienna Convention on the Law of Treaties by way of a subsequent agreement on the interpretation of the treaty or the application of its provisions. 

THE FORMAT OF AN AGREEMENT ON THE INTERPRETATION OR APPLICATION

6. The EU would like to recall that there are examples of subsequent agreements on interpretation of provisions of environmental treaties. Notably, the Conferences of Parties to CITES and Ramsar Conventions resolved the ambiguity surrounding the entry into force of amendments in a simple and effective way by adopting appropriate interpretative decisions
. These decisions provided for interpretations leading to the early entry into force of the relevant amendments and produced their effects from the moment of their adoption.
7. A similar decision should be adopted to address the interpretative difficulty relating to the entry into force of amendments to the Basel Convention to meet the objective of quickly resolving the current ambiguity while having due regard to the broad membership of the Basel Convention
.   
SUGGESTED WAY FORWARD
8. The EU is convinced of the importance of resolving the ambiguity in paragraph 5 of article 17 of the Basel Convention at the earliest opportunity by means of a COP decision on interpretation. To this end, the annex to decision OEWG-VI/16 is a good basis for further work.
9. A COP decision on the interpretation or application of paragraph 5 of article 17 should recall Article 31 (3)(a) of the Vienna Convention on the Law of Treaties and should be modelled upon similar decisions taken by the Conference of the Parties to Ramsar and CITES Conventions. An EU proposal for a decision is attached to the present submission.
10. Such a decision should reflect the agreement of the Parties. It would also be consistent with decision VIII/30 and allow for the entry into force of amendments that have already been adopted. 

Annex

Proposal for a draft decision on the application of paragraph 5 of article 17 of the Basel Convention for consideration by the Conference of the Parties at its ninth meeting

The Conference of the Parties

Recalling article 31 (3) (a) of the Vienna Convention on the Law of Treaties;

Desiring to clarify the requirements for the entry into force of amendments to the Convention in paragraph 5 of Article 17 to facilitate their early entry into force;

1. Agrees that in the application of paragraph 5 of article 17 of the Basel Convention, three fourth of the Parties shall be calculated on the basis of those States and political and/or economic integration organisations that were Parties to the Convention on the date upon which the amendment was adopted;

2. Determines that this decision shall constitute a subsequent agreement in the sense of article 31, paragraph 3 (a) of the Vienna Convention on the Law of Treaties.

3. [process to be considered further]

� UNEP/CHW/OEWG/6/INF/9/Add.1.


� Such agreements are reflected respectively in: Resolution 4.27 of the 4th meeting of the Conference of the Parties to the Convention on  International Trade in Endangered Species of Wild Fauna and Flora (CITES) and Resolution 4.1 of the Conference of the Contracting Parties to the Convention on Wetlands of International Importance especially as Waterfowl Habitat (Ramsar Convention).


� The EU takes note of the fact that Parties to the Espoo Convention on Environmental Impact Assessment in a Transboundary Context chose to address the issue of ambiguity surrounding the entry into force of amendments in article 14(4) of the Espoo Convention by amending that provision. This, however, was done on the occasion of the adoption of a much broader amendment to the Convention, where amending art. 14 (4) was only one of a wide range of issues addressed. The solution chosen by Parties of the Espoo Convention, which is a regional agreement with 40 Parties, would not be efficient in the case of the Basel Convention which has 170 Parties.





