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Questionnaire No. 1

Civil Liability [ZAMBIA]

1. In the case of an accident in your country during a transboundary movement of hazardous wastes, who will be liable for the damage caused according to domestic law: the generator (even if the generator is outside the country) / the owner / the carrier / the disposer / any other party to the transaction?

· In Zambia, the Environmental Protection and Pollution Control Act, 1990 provides for the polluter to pay and remedy the damage. In the scenario outlined above, the transporter and/or owner of the hazardous waste [or an agent with authority over such transportation of hazardous waste who is immediately available] would be liable. [Section 90 (1) of the EPPCA]. 

2. What types of damage are covered in your domestic law: personal injury / loss of life / damage to property / damage to the environment / any other?

· The damage includes personal injury, loss of life, damage to property and the environment.

· In the case of individuals or private persons, they would have to prove specific personal injury or loss arising from the environmental harm or occasioned by the hazardous waste.

· Public and /or Administrative institutions such as the Environmental Council of Zambia are the ones most likely to take issue in the event of damage or harm occurring to the environment.

3. Which is the relevant agency for the enforcement of liability in your country: national courts / regulatory agencies regulating health and safety and/or environmental matters / any other?

· Primarily, it is the Environmental Council of Zambia responsible for apportioning liability.

· The national courts are a part of this process with regard to determining damages and/costs if claimed in litigation arising from environmental issues.

· Regulatory and lead Agencies working in collaboration with ECZ such as the Energy Regulation Board [ERB] are also legally mandated to take punitive sanctions against persons or corporations facing liability on environmental matters.

4. What would be the nature of the liability in your country: strict / fault based?

· The liability would be strict. The person in operational control of the hazardous and other wastes would have to ensure that immediate remedial measures are taken to mitigate the damage.

· The person causing the environmental harm from hazardous wastes may be liable for prosecution in the Zambian Courts of Law. These proceedings would normally invite penal sanctions such as imprisonment of up to three years, and/or fine, or both. 
5. Are there any time limits to the liability?

· The Environmental Council of Zambia is mandated by the EPPCA to give a directive in terms of the time within which a person liable for environmental damage should, as much as is practicable, make good such damage, to the satisfaction of the ECZ and any other lead agencies.

· The EPPCA states with clarity that immediate remedial measures be undertaken in the event of an accident resulting damage to the environment [this is a general provision and would therefore include damage occasioned by hazardous and other wastes], but is silent on the aspect statutory limitation to remedy environmental damage. The said law needs revision in this respect.

· In mitigation of this lapse in the law, the national courts may, in their discretion, extend liability during court proceedings, which liability continues while the case is active.

6. Are there any minimum or maximum financial limits to the liability 

· This is dependent upon the extent of the damage that has occurred to the environment.

· Some Insurance Companies give limits for insurance cover concerning various forms of environmental damage, which would also include that brought about by hazardous and other wastes. 

7. Is there any existing insurance coverage in respect of any or all of the incidents and/or damage contemplated by the Protocol? 

· The insurance industry in Zambia appears not to be clearly definitive about this aspect, but the insurance contemplated under the Protocol would be covered, albeit sparingly, under Public Liability. 

· A mini fact finding exercise by ECZ revealed that some smaller insurance companies in Zambia are generally wary and unwilling to venture into giving out such insurance cover due mainly to the perceived huge cost involved in cleaning up environmental damage. 

8. Have you identified any gaps in your liability legislation that could lead to cases  

      where damage caused by accidents remains uncovered?

· Yes - the fines associated with environmental offences are too low. The result is that the polluters are rarely compelled to compliance. There is need to incorporate more stringent and deterrent measures into the existing liability legislation. 

· There is a general lack of awareness on liability, coupled with weak enforcement mechanisms, which cocktail fosters apathy. 

9. Has your country entered into any regional or bilateral agreements regarding liability in connection with accidents during a transboundary movement of hazardous wastes? If so, please provide information.
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