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Questionnaire No. 2

LESOTHO

Ratification

1. Has your country taken any steps to ratify the Protocol on Liability and Compensation?



-NO

2. With regard to the ratification process of international agreements in your country:

a) Which entity may initiate the ratification process and how

The Executive Authority of Lesotho is vested in the King under section 86 of the Constitution and is exercised by him through officers or authorities of the Government of Lesotho. Again, section 8 of the Government Proceedings and Contracts Act 1965 provides that an agreement or contract made with any state, territory or international organization shall be held to be an agreement or contract made by and on behalf of His  Majesty if executed and signed by the King acting in accordance with the advice of the Minister deputed by him to give such advice. The King exercises this function in accordance with the advice of the Cabinet and specifically by the Minister of Foreign Affairs acting under the authority and advice of the Cabinet.  As the ratification of a treaty is an executive act, the approval or authority of the King is required before an international agreement is ratified by Lesotho.

a) The Ministry of Tourism, Environment and Culture which is the Ministry  that will be responsible for overseeing the implementation  of the Protocol is responsible for initiating the ratification process. The Ministry has to request   the Ministry of Foreign Affairs  to start the ratification process.

b) The Ministry of Foreign Affairs will then take a leading role until the ratification process is complete after which the Ministry  of tourism, Environment and Culture will take over.

c) Other ministries which will be affected by  the Protocol will consulted so  that they can participate in the ratification process.

d) The Cabinet makes a policy   decision to sign or ratify a treaty.

e) Formal submission of approval is sought from the King by the Minister of Foreign Affairs.

b) Would that entity retain the leading role in guiding the instrument during the entirety of the ratification process?  If not, which entity will take the leading role?

No. The Ministry of Foreign Affairs will take the leading role until the finalization of the ratification process.

c) Which other entities must be consulted before ratification can take place?

· Ministry of Finance and Development Planning

· Ministry of Law and Constitutional Affairs

· Ministry of Trade and Industry

· Ministry of Local Government

d) Which is the entity taking the final decision?

- 
The Cabinet and His Majesty  The King

3. Are there any other requirements following ratification for an international instrument to enter into force and / or to be implemented in your country?

         In Lesotho, the treaties, protocols are not self executing  and it is         therefore necessary to incorporate them  into national legislation.

4. What are the difficulties, concerns and obstacles identified in your country to ratification of the Protocol?

a) At a practical level (e.g. capacity to implement)

-Lack of financial resources

-lack of experienced personnel to implement the Protocol

-lack of awareness among the industry and the public at large


-lack of coordination among different institutions

b) At a legal / technical level (e.g. conflict with existing domestic rules)

· lack of legislation which specifically deals with liability and compensation

5. How do you think that these difficulties, concerns and obstacles could be removed?

-technical capacity to develop liability law

-creation of awareness among decision makers, industry and the public

-capacity of law enforcement officers such as  government lawyers, magistrates and judges, policy and customs officials

        -a strategy has to be devised which will improve the working relationship among different institutions/stakeholders.

6. What actions could be undertaken by the Secretariat of the Basel Convention to facilitate the ratification of the Protocol by your country?

-Holding seminars/workshops/courses for decision makers, industry and law enforcement officers
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BASEL PROTOCOL ON LIABILITY AND COMPENSATION FOR DAMAGE RESULTING FROM TRASBOUNDARY MOVEMENTS OF HAZARDOUS WASTE AND THEIR DISPOSAL

Financial Limits and Insurance

1. The lowest limit according to the protocol is 1 million units of account for shipment up to and including 5 tonnes, however in Lesotho the maximum penalty that one can be fined is M100 000.00. (M1.00 = R1.00). This clearly indicates that the penalties under the protocol are not affordable considering that Lesotho is one of the least developed countries.

2. My country does not need to develop / establish higher limits than the ones specified in the protocol.


3. There are neither insurance solutions nor other financial guarantees available. Environment act has been developed but is not yet operational; therefore it is only when it is operational that the authority which will ensure its operation will be in a position to make this kind of arrangements.

4. My country has not yet consulted any private insurance sector in this regard. Furthermore almost all insurance companies that could afford to cover this kind of costs are not owned locally. There may be some problems met when trying to make deals of this magnitude. Already the public are facing problems when claiming for minor issues or even if payouts are made lengthy processes are undergone. 


5. As has been indicated in question 1 that the penalties are very expensive, it would be advisable that the penalties are reviewed and should be devised with consideration of developing countries which are poor.


