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4 of Article 9)

Note by the Secretariat

1. At its tenth meeting, the Open-ended Working Group welcomed the work undertaken by the
Committee Administering the Mechanism for Promoting Implementation and Compliance of the Basel
Convention and the opportunity to be consulted in the context of the Committee’s development of
guidance on the implementation of paragraphs 2, 3 and 4 of Article 9 of the Convention set out in

document UNEP/CHW/OEWG.10/INF/9.

2. By decision OEWG-10/7, the Working Group, among other things, invited the Committee to
consider preparing a revised version of the guidance, taking into account comments received during the
tenth meeting of the Open-ended Working Group which are included in the guidance set out in the
annex to the present note. The present note, including its annex, has not been formally edited.
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Annex

Guidance on the Implementation of the Basel Convention
Provisions Dealing with the Consequences of Illegal Traffic
(paragraphs 2, 3 and 4 of Article 9)

Draft for consultation with OEWG-10

Note to the reader: this draft incorporates comments made by several Parties participating in OEWG-
10 during the consultations on the draft guidance on the implementation of the Basel Convention
provisions dealing with the consequences of illegal traffic (paragraphs 2, 3 and 4 of Article 9).
Reference is made also to comments reflected in the report of the meeting of OEWG-10. In addition,
Canada; made a written submission to the Secretariat during OEWG-10. All these comments
constitute the outcome of the consultations with the OEWG-10.

General comments:

Canada: Throughout the document, replace references to “consequences of illegal traffic” with
“obligations regarding illegal traffic”. Throughout the document, ensure consistency with the reference
to “hazardous wastes and other wastes”.

Switzerland: sections 3 and 4 to be put at the end of the guidance
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Foreword

The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal
(hereinafter referred to as the “Basel Convention™) was adopted in 1989 and entered into force on 5 May 1992. As of
31 December 2015, 182 States and the European Union were parties to the Convention.

The Basel Convention establishes, among others, an internationally agreed binding mechanism to control
transboundary movements of hazardous wastes and other wastes subject to the Convention. Such movements can only
take place in compliance with specific conditions and procedures. In Article 9, the Convention defines under what
circumstances a transboundary movement of hazardous or other wastes is deemed to be illegal traffic and also
provides for some of the consequences of such illegal traffic.

Under the Convention, parties consider that illegal traffic is criminal. Moreover, each party has the obligation to
introduce appropriate national/domestic legislation to prevent and punish illegal traffic. Parties have a general
obligation to cooperate with a view to achieving the objects of Article 9 of the Convention. One of the obligations set
out in paragraph 2 of this Article, is for the State of export to ensure that, in case of a transboundary movement of
hazardous wastes or other wastes deemed to be illegal traffic as a result of conduct on the part of the exporter or
generator, the wastes in question are taken back by the exporter or generator or, if necessary, by itself into the State of
export, or, if impracticable, are otherwise disposed of in accordance with the provisions of the Basel Convention.
Paragraph 3 of Article 9 sets provisions for those cases where the transboundary movement of hazardous wastes or
other wastes is deemed illegal traffic as the result of conduct on the part of the importer or disposer. In these cases the
State of import shall ensure that the wastes in question are disposed of in an environmentally sound manner by the
importer or disposer or, if necessary, by the State itself. In cases where the responsibility for the illegal traffic cannot
be assigned either to the exporter or generator, or to the importer or disposer, the parties concerned shall ensure
through co-operation that the wastes in question are disposed of as soon as possible in an environmentally sound
manner, as set forth in paragraph 4 of Article 9. Improper implementation of paragraphs 2, 3 and 4 of Article 9 may
lead to the dumping of the wastes and therefore harm to human health and the environment.

This document has been prepared with a view to providing guidance to parties on how to implement in practice the
aforementioned provisions that deal with the consequences of illegal traffic under the Convention. Users should also
ensure that they are familiar with relevant regional, national and/or other domestic laws implementing the Basel
Convention, as each State’s approach can vary slightly, and parties have the right under the Convention to supplement
the Basel Convention with their own national definitions of hazardous wastes, and their own restrictions or
prohibitions of imports, transit or exports. Parties may also take more stringent measures than provided under the
Convention in order to better protect human health and the environment.

The preparation of this guidance document was initiated under the 2012-2013 work programme of the Committee
Administering the Mechanism for Promoting Implementation and Compliance with the obligations under the
Convention, more particularly the request that the Committee review parties” implementation of and compliance with
the take-back provision set forth in paragraph 2 of Article 9 of the Basel Convention as well as develop a guidance
document based on best practices suggesting a harmonized approach to the implementation of the take-back
provision. Decision BC-12/7 provided a further mandate to the Committee, by which it was agreed to expand the
guidance to instances falling within the scope of paragraphs 3 and 4 of Article 9 of the Convention. The finalization of
this guidance document was undertaken within the framework of the 2016-2017 work programme of the Committee,
including through consultations with the Open-ended Working Group of the Basel Convention during its tenth
meeting (Nairobi, Kenya, 29 May-2 June 2016). It was adopted py the thirteenth meeting of the Conference of the
Partiesby decision BC-13/[..].

The development of this guidance document was made possible thanks to the financial support provided by the
European Union and Japan.

|~ { Comment [U1]: EU
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Objectives of the guidance document

1. The Conference of the Parties at its tenth meeting (COP10), in its decision BC-10/11,

mandated the Committee Administering the Mechanism for Promoting Implementation and
Compliance of the Basel Convention (hereinafter referred to as the “ICC”) to review pPartie”
implementation of and compliance with the take-back provision set forth in paragraph 2 of Article 9 of
the Basel Convention,* as well as to develop a guidance document based on best practices and
suggesting a harmonized approach to the implementation of the take-back provision.? Pursuant to the
mandate enshrined in decision BC-12/7, the scope of the guidance was expanded to paragraphs 3 and 4
of Article 9 of the Convention.

2. The guidance document is intended to provide practical and workable guidance for all actors
involved in the control of transboundary movements of the wastes subject to the Basel Convention:
competent authorities, as well as the various entities involved directly or indirectly in the
implementation and enforcement of the Convention (e.g. Customs, port authorities, environmental
inspectors, police, prosecutors, judges). The guidance aims also at harmonizing the way parties
undertake the take-back of shipments of hazardous wastes and other wastes deemed to be illegal
traffic, how they deal with illegal traffic as the result of conduct on the part of the importer or disposer,
as well as with cases where the responsibility for the illegal traffic cannot be assigned either to the
exporter or generator, or to the importer or disposer .The content of the guidance document is based on
experiences of parties and on guidance documents developed by relevant enforcement networks.®
These experiences were gathered by means of two questionnaires* developed by the ICC, which aimed
to collect information from parties on their implementation of and compliance with the take-back
provision set forth in paragraph 2 of Article 9 of the Basel Convention, and the provisions set forth in
paragraph 3 and 4 of Article 9, including on the difficulties faced by parties.

3. This guidance focuses on the determination of whether there is a case of illegal traffic and
whose conduct is deemed to have resulted in the illegal traffic. Depending on who is responsible, or if
no responsibility can be assigned, the guidance zooms in on the aspects of either the operationalization
of the take-back obligation, or the environmentally sound disposal of the wastes in question. Four
appendices complete this guidance: appendix 1 is a form to be used for requesting the take-back and
for notifying about the take-back of wastes deemed to be illegal traffic, appendix 2 provides a graphic
illustration of the take-back procedure, appendix 3 provides a graphic illustration for those cases where
take-back of the wastes is considered impracticable, and appendix 4 is a case study of how the take-
back procedure has been implemented in one instance.

4. This guidance builds on and, as appropriate, refers to some of the guidance developed in the
framework of the Convention to assist parties implement and comply with their obligation, under
paragraph 4 of Article 4 and paragraph 5 of Article 9, to adopt adequate legal, administrative and other

! The text of the Basel Convention is available at:
http://www.basel.int/TheConvention/Overview/TextoftheConvention/tabid/1275/Default.aspx.

2 It is worth noting that the Conference of the Parties at its tenth meeting also adopted BC-10/3 on the Indonesian-
Swiss country-led initiative to improve the effectiveness of the Basel Convention, that requests the Secretariat to
collect and disseminate examples of best practices in enforcement in addition to practical arrangements such as
procedures for take-back in case of detected illegal traffic. Clarity as to the practical implementation — or
operationalization - of the take-back provision embedded in paragraph 2 of Article 9 thus appears to be of
particular importance to the parties to the Convention. The issue of the implementation of the take-back provision
was discussed at the seventh session of the ICC. At that time Committee members and observers, for instance the
European Union Network for the Implementation and Enforcement of Environmental Law (IMPEL)-Transfrontier
Shipments of Waste (TFS) cluster, engaged in a discussion on possible opportunities of cooperation to ensure the
take back of waste (Paragraph 10 of the report of the seventh session of the Committee (UNEP/CHW/CC/7/10)).

% IMPEL TFS Manual on the return of illegal shipments of waste: http://impel.eu/projects/manual-on-the-return-
of-illegal-shipments-of-waste/; International Network for Environmental Compliance and Enforcement (INECE)
Operational Guidance for the Take-back of Detected Illegal Shipments of Waste.

* Document UNEP/CHW/CC.9/INF/4: Take-back provision: responses from parties and examples of take-backs,
is available at:
http://www.basel.int/TheConvention/ImplementationComplianceCommittee/Meetings/| CC9/MeetingDocuments/t
abid/2872/Default.aspx.

Responses from parties to the questionnaire pertaining to paragraphs 3 and 4 of Article 9 are available at:
http://www.basel.int/Implementation/LegalMatters/Compliance/GenerallssuesActivities/Activities201617/I1legal
Traffic/tabid/4581/Default.aspx.

Comment [Author2]:

EU

If Parties to the Convention are meant, it should read
“Parties” as in the Convention (see comment on
paras. 17 and 37)
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frameworks. Regarding the take-back provision, the Checklist for the Legislator,’ for instance,
mentions that national legislation should include provisions for actions to be taken by the exporter,
generator, importer or disposer in the case of illegal traffic. This guidance document is also intended to
complement existing guidance available under the Basel Convention pertaining to the detection,
investigation and prosecution of illegal traffic, namely:

(a) The Guidance Elements for the Detection, Prevention and Control of Illegal Traffic in
Hazardous Wastes adopted by the sixth meeting of the Conference of the Parties;®

(b) The Training Manual for the Enforcement of Laws Implementing the Basel
Convention: Guidance for Safe and Effective Detection, Investigation and Prosecution of Illegal
Trafficin Hazardous andother Wastes adopted by the fifth session of the Open-ended Working Group
of the Basel Convention (hereafter the “OEWG”),” on behalf of the Conference of the Parties;®

(c) The Instruction Manual on the Prosecution of Illegal Traffic of Hazardous Wastes or
Other Wastes approved by COP10.°

5. It is important to note that a proper understanding of the Basel Convention control procedure
for transboundary movements of hazardous and other wastes is a prerequisite for the implementation
of the Convention’s provisions pertaining to illegal traffic. Information and guidance on the Basel
Convention control procedure, as set out in Article 6 of the Convention, is available in a leaflet on
Controlling Transboundary Movement of Hazardous Wastes,™® in the Guide to the Control System*!
and, more generally, in the Manual for the Implementation of the Basel Convention.* The attention of
the reader is therefore directed to these resources as well.

6. It should also be noted that priority should be given to promoting lvarious measures to prevent
illegal traffic from occurring in the first place.

Determining whether a shipment is deemed to be illegal traffic
The Basel Convention provisions pertaining to illegal traffic

7. The Basel Convention defines in paragraph 1 of its Article 9 in what instances a transboundary
movement of waste shall be deemed to be illegal traffic. Five specific instances are listed:

(@) A transboundary movement without notification pursuant to the provisions of this
Convention to all States concerned.

® The Checklist for the legislator is set out in annex | to the Manual for the implementation of the Basel
Convention adopted by the twelfth meeting of the Conference of the Parties by decision BC-12/7. The manual is
available at:
http://www.basel.int/Implementation/Publications/GuidanceManuals/tabid/2364/Default.aspx.

® Decision V1/16. The Guidance Elements for the Detection, Prevention and Control of Illegal Traffic in
Hazardous Wastes is available at: http://archive.basel.int/legalmatters/illegtraffic/index.html.

" Decision OEWG-V/9. The Training Manual for the Enforcement of Laws Implementing the Basel Convention:
Guidance for Safe and Effective Detection, Investigation and Prosecution of Illegal Traffic in Hazardous and
other Wastes is available at: http://archive.basel.int/legalmatters/illegtraffic/index.html.

8 Decision VI11/34.

® Decision BC-10/18. The Instruction Manual on the Prosecution of Illegal Traffic of Hazardous Wastes or Other
Wastes is available at:
http://www.basel.int/TheConvention/Publications/GuidanceManuals/tabid/2364/Default.aspx.

10 This publication, developed by the Implementation and Compliance Committee, is available at:
http://www.basel.int/TheConvention/Publications/BrochuresLeaflets/tabid/2365/Default.aspx.

" The Guide to the control system was adopted by the twelfth meeting of the Conference of the Parties by
decision BC-12/7. The Guide is available at:
http://www.basel.int/Implementation/Publications/GuidanceManuals/tabid/2364/Default.aspx.

12 The Manual for the implementation of the Basel Convention was adopted by the twelfth meeting of the
Conference of the Parties by decision BC-12/7. The Manual is available at:
http://www.basel.int/Implementation/Publications/GuidanceManuals/tabid/2364/Default.aspx.

_ — — 7| Comment [U3]: Switzerland: give examples. For

instance with respect to coordination at the national
level and awareness raising




UNEP/CHW/OEWG.10/INF/9/Rev.1

The State of export, or the generator or exporter of the wastes,™® needs to notify* in writing, through
the channel of the competent authority of the State of export, the competent authority of the States
concerned (import and transit if applicable) of any proposed transboundary movement of hazardous
wastes and other wastes (paragraph 1 of Article 6). A transboundary movement of wastes undertaken
without such prior notification to all concerned competent authorities amounts to illegal traffic.

(b) A transhoundary movement without the consent pursuant to the provisions of this
Convention of a State concerned.

The State of import has to respond to the notifier (State of export, generator or exporter) in
writing, consenting to the movement with or without conditions, or denying permission for the
proposed transhoundary movement of hazardous wastes and other wastes, or requesting additional
information (paragraph 2 of Article 6). The Convention also contains provisions with respect to the
State of transit (paragraph 4 of Article 6). A transboundary movement of wastes undertaken without
the consent of a State concerned, as provided under the Convention, amounts to illegal traffic.

(c) A transhoundary movement with consent obtained from States concerned through
falsification, misrepresentation or fraud is considered to amount to illegal traffic.

(d) A transboundary movement that does not conform in a material way with the
documents is considered as illegal.

If there is a material discrepancy between the movement document™® accompanying the waste
and the actual amount/nature of the wastes, the transboundary movement is considered to amount to
illegal traffic.

(e) A transboundary movement that results in deliberate disposal (e.g. dumping) of
hazardous wastes or other wastes in contravention of this Convention and of general principles of
international law is considered to amount to illegal traffic.

8. All the competent authorities concerned, namely from the State of export, the State of transit
(if any) and State of import, are to check whether the movement is planned to or is taking place in
accordance with applicable rules and regulations implementing the Basel Convention.

9. Legislation implementing the Basel Convention must implement paragraph 1 of Article 9.
Examples of extended national definitions of illegal traffic may include the following circumstances:

(@) The intended disposer does not exist;

(b) The intended disposer does not have a license to dispose of the wastes in an
environmentally sound manner;

(c) The intended disposer does not have the required capacity to treat the wastes in an
environmentally sound manner;

(d) There is no contract between the exporter and the disposer specifying environmentally
sound management (hereinafter “ESM”) of the wastes in question;

(e) There is an import ban in the State of import;
® There is an export ban in the State of export.

10. In addition to defining what is deemed to constitute illegal traffic, the Basel Convention
provides that parties consider that illegal traffic is criminal,*® and each Party has the obligation to
introduce appropriate national/domestic legislation to prevent and punish illegal traffic.'’

¥ n the case of a transboundary movement of wastes where the wastes are legally defined as or considered to be
hazardous only by the State of import or by the States of import and transit which are parties, the requirements of
paragraph 1of Article 6 that apply to the exporter and State of export shall apply mutatis mutandis to the importer
or disposer and State of import, respectively.

% The notification and movement documents as well as instructions for completing them were adopted by COP-8
and are available at:
http://www.basel.int/Procedures/NotificationMovementDocuments/tabid/1327/Default.aspx.

15 see footnote 14.
16 Paragraph 3 of Avrticle 4 of the Basel Convention.

v Paragraph 4 of Article 4 of the Basel Convention; Paragraph 5 of Article 9 of the Basel Convention.
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2.2.

11. The Basel Convention goes one step further by specifying the consequences of instances in
which a transboundary movement of hazardous or other wastes is deemed to be illegal traffic and the
obligations of the States concerned in these instances.

12. Paragraph 2 of Article 9 of the Convention addresses the specific cases where a transboundary
movement is deemed to be illegal traffic as the result of conduct on the part of the exporter or
generator:

“2. In case of a transhoundary movement of hazardous wastes or other wastes deemed to be illegal
traffic as the result of conduct on the part of the exporter or generator, the State of export shall ensure
that the wastes in question are:

(a) taken back by the exporter or the generator or, if necessary, by itself into the State of
export, or, if impracticable,

(b) are otherwise disposed of in accordance with the provisions of this Convention,

within 30 days from the time the State of export has been informed about the illegal traffic or such
other period of time as States concerned may agree. To this end the Parties concerned shall not oppose,
hinder or prevent the return of those wastes to the State of export”.

13. In paragraphs 3 and 4 of Article 9, the Convention also specifies the consequences of instances
in which a transboundary movement of hazardous or other wastes is deemed to be illegal traffic as a
result of conduct on the part of the importer or disposer and the obligations of the State of import and
export in these instances, as well as those instances in which the responsibility for the illegal traffic
cannot be assigned either to the exporter or generator or to the importer or disposer:

“3. In the case of a transboundary movement of hazardous wastes or other wastes deemed to be illegal
traffic as the result of conduct on the part of the importer or disposer, the State of import shall ensure
that the wastes in question are disposed of in an environmentally sound manner by the importer or
disposer or, if necessary, by itself within 30 days from the time the illegal traffic has come to the
attention of the State of import or such other period of time as the States concerned may agree. To this
end, the Parties concerned shall co-operate, as necessary, in the disposal of the wastes in an
environmentally sound manner.

4. In cases where the responsibility for the illegal traffic cannot be assigned either to the exporter or
generator or to the importer or disposer, the Parties concerned or other Parties, as appropriate, shall
ensure, through co-operation, that the wastes in question are disposed of as soon as possible in an
environmentally sound manner either in the State of export or the State of import or elsewhere as
appropriate.”

14. Regardless of the scenario, parties have an obligation to cooperate with a view to achieving the

objects of Article 9 of the Convention.® _— { comment [U4]: China/Liberia: replace with
“objectives”.

15. In order to be able to request an exporter/generator to take-back a shipment, or an importer or
disposer to dispose of the wastes in an environmentally sound manner, an adequate legal basis at the
domestic level needs to be in place.:

Determining whose conduct is deemed to have resulted in the illegal traffic

16. The starting point for implementing the provisions of the Basel Convention dealing with the
consequences of illegal traffic is the detection of a particular shipment whose transboundary
movement may amount to illegal traffic, as well as of the location of that shipment. The determination
of whether there is an instance of illegal traffic that may lead to implementing paragraphs 2, 3 or 4 of
Article 9 requires a_three-step approach: to determine (1) whether the case falls within the scope of the
Convention; (2) whether there appears to be a case of illegal traffic; and (3) whose conduct resulted in
the illegal traffic. This section of the guidance will also look in more detail into the actors involved in
making such a determination.

18 paragraph 5 of Article 9.
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2.2.1. Steps for determining whether paragraph 2, 3 or 4 of Article 9 of the Convention apply

2.2.1.1. Determination that the case falls within the scope of the Convention

17.  The partiesPartieslconcerned must determine that: 4 _ - -| Comment [Author5]: EU: Consistency with Art.
. . . 9 of the Convention. “Parties concerned” should be
(a) The content of the shipment falls within the definition of “wastes”;" used throughout the document instead of “parties

120 concerned”, see para. 37.

(b) The wastes in question are “hazardous”® wastes or “other” wastes;**

(c) A “transhoundary movement™?? has taken place (this determination will involve
identifying the State of export, the State of import and any transit State).

18. Determining these elements will require the involvement and cooperation of the competent
authorities of the States of import and export, and if any, the State(s) of transit. Available guidance
outlining the obligations of parties in this regard also includes the previously mentioned leaflet on
Controlling Transhoundary Movement of Hazardous Wastes,? the Guide to the Control System
(aimed at the private sector)®* and, more generally, the Manual for the Implementation of the Basel
Convention.”®

19. When determining whether the case falls within the scope of the Convention, one must bear in
mind that the national legal framework may provide for a national definition of hazardous wastes
under paragraph 1 (b) of Article 1 and Article 3, or import/transit/export restrictions and prohibitions
under paragraph 1 (a) of Article 4 and paragraph 2 of Article 13. Such national specificities must also
be respected if they are properly notified under the Convention as they will affect the determination of
whether a transhoundary movement of hazardous or other wastes falls within the scope of the Basel
Convention. Such national specificities must be notified to all parties through the Secretariat which
maintains a collection of such notifications on its website.?® It should also be noted, and this must be
kept in mind in assessing what is a case of “illegal traffic”, that paragraph 5 of Article 6 provides for
different responsibilities for the transhoundary movement where the waste is only considered
hazardous by one of the parties to the transaction. Paragraph 5 of Article 6 provides:

“In the case of a transboundary movement of wastes where the wastes are legally defined as or
considered to be hazardous wastes only:

1 For the purpose of the Convention, “wastes” are substances or objects which are disposed of or are intended to
be disposed of or are required to be disposed of by the provisions of national law (paragraph 1 of Article 2). In
order to assist parties in distinguishing a “waste” from a “non-waste”, the Conference of the Parties adopted by
decision BC-13/[...] a Glossary of terms (http://www.[...]).

2 «The following wastes that are subject to transboundary movement shall be “hazardous wastes” for the
purposes of this Convention: (a) Wastes that belong to any category contained in Annex I, unless they do not
possess any of the characteristics contained in Annex I11; and (b) Wastes that are not covered under paragraph (a)
but are defined as, or are considered to be, hazardous wastes by the domestic legislation of the Party of export,
import or transit.” (paragraph 1 of Article 1). Annex | is further elaborated upon in Annexes VIII and 1X of the
Convention.

2 w\Wastes that belong to any category contained in Annex Il that are subject to transboundary movement shall be
“other wastes” for the purpose of the Convention. (paragraph 2 of Article 1). Annex Il lists: wastes collected from
households and residues arising from the incineration of household wastes.

2 Eor the purpose of the Convention, a transboundary movement means any movement of hazardous or other
wastes from an area under the national jurisdiction of one State to or through an area under the national
jurisdiction of another State or to or through an area not under the national jurisdiction of any State, provided at
least two States are involved in the movement (paragraph 3 of Article 2).

2 This publication, developed by the ICC, is available at:
http://www.basel.int/TheConvention/Publications/BrochuresL eaflets/tabid/2365/Default.aspx. |

2 This manual is available at:
http://www.basel.int/TheConvention/Publications/GuidanceManuals/tabid/2364/Default.aspx.

5 This publication is available at:
http://www.basel.int/TheConvention/Publications/GuidanceManuals/tabid/2364/Default.aspx. |

% http://www.basel.int/Countries/National Definitions/tabid/1480/Default.aspx; and
http://www.basel.int/Countries/ImportExportRestrictions/tabid/1481/Default.aspx. |
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2.2.1.2.

(@) By the State of export, the requirements of paragraph 9 of this Article that apply to the
importer or disposer and the State of import shall apply mutatis mutandis to the exporter and State of
export, respectively;

(b) By the State of import, or by the States of import and transit which are Parties, the
requirements of paragraphs 1, 3, 4 and 6 of this Article that apply to the exporter and State of export
shall apply mutatis mutandis to the importer or disposer and State of import, respectively; or

(©) By any State of transit which is a Party, the provisions of paragraph 4 shall apply to such
State.”

20. Paragraph 5 of Article 6 may come into play for instance in the following cases:

(a) A party may, on the basis of paragraph 1 (b) of Articlelof the Convention, also classify
other wastes than those listed in Annexes | and 11 of the Convention as hazardous wastes in accordance
with its national legislation;

(b) Because of differences in the national legislation of the States, as regards the definition
of waste, a certain substance or object may not be considered as waste by all the States concerned; or

(c) The competent authorities may disagree on whether a certain waste possesses any of
the hazardous characteristics referred to in Annex 111 of the Convention.

21. lin such cases, paragraph 5 of Article 6 must be consulted to see with respect to the particular
movement which party or actor has the responsibility in the context of the particular transboundary
movement,

22. In case of disagreement between States on the classification of the shipment as waste or non-
waste, or on the classification of the waste as hazardous or not, the Convention does not resolve this
specific situation.?” However, paragraph 4 of Article 9 requires that where the responsibility for the
illegal traffic cannot be assigned either to the exporter or generator or to the importer or disposer, the
parties concerned or other parties, as appropriate, shall ensure, through cooperation, that the wastes in
question are disposed of as soon as possible in an environmentally sound manner either in the State of
export or the State of import or elsewhere as appropriate. Paragraph 5 of Article 9 requires parties to
cooperate with a view to achieving the objects of the Article.

23. The European Union (EU) treats shipments involving the waste/non-waste or a disagreement
about the hazardous nature of the waste by treating the shipment as if it was, respectively, waste, and
hazardous or other wastes falling under the scope of the Basel Convention.”®

24, If, despite communication at different levels (operational and political), no agreement can be
reached, the Secretariat of the Basel Convention may assist parties upon their request in their
identification of cases of illegal traffic (paragraph 1(i) of Article 16).

Determination that there appears to be a case of illegal traffic

25. The parties concerned must determine that at least one of the five conditions set out in
paragraph 1 of Article 9, which defines “illegal traffic”, is fulfilled:

27 See however paragraph 42 of the Technical guidelines on transboundary movements of electrical and electronic
waste and used electrical and electronic equipment, in particular regarding the distinction between waste and non-
waste under the Basel Convention , adopted on an interim basis by decision BC-12/5 (annex to document
UNEP/CHW.12/5/Add.1/Rev.1): “In cases where the competent authority of a country involved in a
transboundary movement of e-waste considers a specific item to be hazardous waste according to that country’s
national law, while other authorities would not, the control procedure for hazardous waste described in Article 6,
paragraph 5 of the Convention would apply. The same mechanism is suggested in cases where there are
differences of opinion between competent authorities as to whether or not a piece of equipment constitutes waste.
In those cases, the procedures applicable to transhoundary movements of waste would apply. If this approach is
taken and the applicable procedures are not followed, the movement would be regarded as illegal.”

% gee paragraphs 1 and 2, article 28 of the Regulation (EC) No 1013/2006 of the European Parliament and of the
Council of 14 June 2006 on Shipments of Waste: “1. If the competent authorities of dispatch and of destination
cannot agree on the classification as regards the distinction between waste and non-waste, the subject matter shall
be treated as if it were waste. This shall be without prejudice to the right of the country of destination to deal with
the shipped material in accordance with its national legislation, following arrival of the shipped material and
where such legislation is in accordance with Community or international law. 2. If the competent authorities of
dispatch and of destination cannot agree on the classification of the notified waste as being listed in Annex Il1,
1A, 11IB or IV, the waste shall be regarded as listed in Annex IV.”

]
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(a) The lack of notification may be determined by the competent authority given its central
role in the implementation of the control procedure;

(b) The lack of consent may be determined by the competent authority given its central
role in the implementation of the control procedure;

(c) The determination that consent was obtained through misrepresentation, fraud or
falsification may require that a more thorough investigation take place;

(d) The lack of material conformity between documents (e.g. disposal contracts, business
records, weighing slips, delivery documents, invoices and notification and movement documents) and
the wastes may be established through visual inspection, but it may also require physical inspection,
including sampling and analysis of the wastes; and finally,

(e) Deliberate disposal of the wastes took place in contravention of the Convention and
general principles of international law. For relevant disposal operations, eheek-see Annex IV to the |

Convention) __ - { comment [Author7]: EU: In addition, a

. . . L . . reference to the Glossary of terms (see footnote 19)
26. Existing guidance on the detection and determination of whether a shipment is deemed to be should be made as the explanation in this glossary for
illegal traffic, including issues such as storage of the shipment and how to conduct an investigation, is “disposal” may be helpful

available in the above mentioned Guidance Elements for the Detection, Prevention and Control of
Illegal Traffic in Hazardous Wastes, the Basel Convention Training Manual on Illegal Traffic for
Customs and Enforcement Agencies, and the Instruction Manual on the Prosecution of Illegal Traffic
of Hazardous Wastes or Other Wastes.

2.2.1.3. Determination of whose conduct resulted in the illegal traffic

27. To activate paragraph 2, 3 or 4 of Article 9, the parties concerned must determine, as
appropriate:

(a) Who is the generator or exporter of the waste and whether the illegal traffic is the
result of his/her conduct (paragraph 2 of Article 9);

(b) Who is the importer or disposer of the waste and whether the illegal traffic is the result
of his/her conduct (paragraph 3 of Article 9);

(c) Who is the generator, exporter, importer or disposer of the waste and that the
responsibility for the illegal traffic cannot be assigned to either of them (paragraph 4 of Article 9).

28. These determinations will need to be based on the gathering of evidence from the movement
document or, if unavailable, from a more thorough investigation. This investigation will likely require
international cooperation given that some of the stakeholders whose responsibility must be assessed
may not be located within the jurisdiction of the State making the determination. It is also important
for the purpose of Article 9 that the responsibility of all stakeholders — exporter, generator, importer
and disposer, be investigated.

29. Documents that may be used to identify and determine whether the illegal traffic is the result
of the conduct of the exporter, generator, importer or disposer of the wastes in the absence of a
movement document include for instance contracts, invoices, quality agreements, transport documents.
The investigation may also take into account additional sources of information (money flows,
laboratory reports), including from relevant intermediaries (eg. transporter, broker).

30. The guidance listed in paragraphs 4 and 5 above is equally relevant to assist parties in making
this determination.

2.2.2.  Actors involved in determining whether paragraph 2, 3 or 4 of Article 9 of the Convention apply

2.2.2.1. Actors at the national level

31. The process of determining whether a transboundary movement of hazardous or other wastes
falls within the scope of paragraph 2, 3 or 4 of Article 9, i.e. that the movement is deemed to be illegal
traffic as the result of conduct on the part of the exporter, generator, importer or disposer, may fall
under the competence of a variety of entities having responsibilities at the national level for the
detection and determination of an instance of illegal traffic. As proper and rapid information exchange
and coordination of efforts are essential, it is recommended to establish and use a cooperation
mechanism at the national level, e.g. an interagency task force. Such a mechanism may be established
formally or informally. Cooperation with and awareness-raising among the private sector (e.g.
generator, exporter, carrier, importer, disposer, brokers, shipping lines, agents storing wastes) may also
facilitate the determination of whether there is an instance of illegal traffic and whose responsibility it

11
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2.2.2.2.

3.1.1.1

is. Such cooperation and awareness-raising may also help to prevent illegal traffic from occurring in
the first place.

32. Whatever the domestic institutional framework, it is important that each entity’s role and
responsibility be clear and known. Given that the Basel Convention assigns to the competent authority
the responsibility for receiving the notification of a transboundary movement of hazardous wastes or
other wastes, and any information related to it, and for responding to such a notification, it is important
to ensure that the relevant competent authority be adequately involved in the national process of
determining whether a transboundary movement of hazardous or other wastes falls within the scope of
paragraph 2, 3 or 4 of Article 9.

Actors at the international level

33. The determination of a case of illegal traffic may also require cooperation between the State of
transit or State of import and the State of export. Proper communication channels at the international
level are thus equally important. As previously stated, given the responsibilities assigned to the
competent authority under the Basel Convention, it is important to ensure that the relevant competent
authority be adequately involved in the international process of determining whether a transboundary
movement of hazardous or other wastes falls within the scope of paragraph 2, 3 or 4 of Article 9.

34. The list of competent authorities and their contact information is available on the website of
the Convention at: http://www.basel.int/Countries/CountryContacts/tabid/1342/Default.aspx. In the
event a competent authority may not be contacted, it is possible to contact a State }through \its Ministry _ ~ W Comment [u8]: China, Liberia and EU: suggest

of Foreign Affairs, for instance its embassy or permanent missio, adding: through its Focal Point as a priority channel
of communication if the CA not responsive

35. In line with the Convention, and as previously mentioned, parties may also contact the — —.
Secretariat of the Basel Convention who has the mandate to assist parties upon request in their Comment [uS]: China: Suggestion: “through
= e - .29 p p q diplomatic channels” or “relevant agencies at the
identification of cases of illegal traffic. national level”

. . EU: suggestion: “or other Ministries relevant for
36. Once the parties concerned conclude that there is a transboundary movement of hazardous TBM”

wastes or other wastes deemed to be illegal traffic as a result of the conduct on the part of the exporter
or generator, the provision embedded in paragraph 2 of Article 9 may be activated. Once the parties
concerned have concluded that there is a transboundary movement of hazardous wastes or other
wastes deemed to be illegal traffic as a result of the conduct on the part of the importer or disposer, the
provision embedded in paragraph 3 of Article 9 applies. Finally, once the parties concerned or other
parties have concluded that there is a transboundary movement of hazardous wastes or other wastes
deemed to be illegal traffic and that responsibility for the illegal traffic cannot be assigned either to the
exporter or generator or to the importer or disposer, the provision embedded in paragraph 5 of Article
9 applies.

States and entities involved in implementing the consequences set
out in paragraphs 2, 3 and 4 of Article 9

States involved

Parties

3r. Paragraphs 2, 3 and 4 of Article 9 of the Convention assign responsibilities to the “State of

import”, the “State of export”, “States concerned” or “Parties concerned” and “other Parties”. The

Convention defines “State of import”, “State of export” and “States concerned” in its Article 2. In

particular, “States concerned” means jpParties which are States of export or import, or transit States | - w Comment [Author10]: EU: If Parties to the

whether or not parties. The terms “other Parties” is understood as referring to parties other than the Convention are meant, it should read “Parties” as in
“Parties concerned”, namely pParties that are neither State of export, State of import nor State of the Convention

transit.

The take-back of wastes

38. The Basel Convention provides that, when the conditions set out in paragraph 2 of Article 9
are met, the State of export shall ensure that the wastes in question are:

“(a)  taken back by the exporter or the generator or, if necessary, by itself into the State of
export, or, if impracticable; and |

| - {Comment [Author11]: EU: Seems misleading ]

2 paragraph 1 (i) of Article 16.
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(b) are otherwise disposed of in accordance with the provisions of this Convention, |
within 30 days from the time the State of export has been informed about the illegal traffic or such
other period of time as States concerned may agree.” |

39. The State of export therefore has primary responsibility for complying with the take-back
procedure, as set out in paragraph 2 of Article 9.

40. At least one other State, and possibly several other States, will be concerned by the take-back.
The illegal shipment may be detected in a State of import or in a transit State. The Convention does
not expressly specify the role of those States, besides the general obligation of all ““States concerned”
to cooperate with one another. As a consequence, the party that is a State of import as well as any
transit State, regardless of whether it is a party to the Convention or not, may have a role to play to
achieve the take-back of the wastes.

41. In practical terms, one must emphasize that sending back illegally trafficked wastes without
informing and/or without the involvement of the competent authorities of the State of export may lead
to improper take-back or even lead to another (illegal) destination of the waste not being within the
State of export — for example when the waste is illegally shipped further on to another State outside
the view of the competent authorities. It is thus essential that any State of import or transit concerned
by an illegal shipment make all efforts to ensure that the State of export is informed and actually takes
on its responsibility for the take-back of the wastes. In this regard, paragraph 2 of Article 9 provides
that the parties concerned shall not oppose, hinder or prevent the return of those wastes to the States of
export.

3.1.1.2. The environmentally sound disposal of wastes

42. The alternative consequence to the take back of wastes under paragraph 2 lgf Article 9 of the J - {cOmment [u12]: China

Convention as well as the consequences provided for in paragraphs 3 and 4 of Article 9 are that the
wastes are to be disposed of in an environmentally sound manner. Under paragraph 2 of Article 9, the
responsibility for ensuring this is assigned to the State of export. Under paragraph 3 of Article 9, it is
for the State of import to ensure that the wastes in question are disposed of in an environmentally
sound manner by the importer or disposer or, if necessary, by itself within 30 days from the time the
illegal traffic has come to the attention of the State of import or such other deadline as the States
concerned may agree. In such instances, the State of import therefore has primary responsibility for
ensuring the disposal of the wastes, as set out in paragraph 3 of Article 9. Finally, in cases where the
responsibility for the illegal traffic cannot be assigned |to the exporter or generator or to the importer or

disposer, the parties concerned or other parties as appropriate cooperate to ensure the disposal of the

|-~ { comment [u13]: EU

wastes as soon as possible in an environmentally sound manner, as set out in paragraph 4 of Article 9.
3.1.2. Non-party States

43. The Convention prohibits parties from permitting hazardous wastes or other wastes to be
exported to a non-party or to be imported from a non-party® unless the party has entered into an
agreement or arrangement with the non-party pursuant to Article 11. If there is no such agreement or
arrangement, a State of export or State of import that is not a party to the Convention will not be under
the obligation to implement the take-back or ESM provisions of the Convention. In such instances, it
is advised that the relevant States cooperate with a view to finding a mutually convenient solution,
bearing in mind that the States that are party to the Convention are bound by the Convention’s
provisions pertaining to the take back and ESM of hazardous and other wastes.

44. In its Article 11, the Convention allows parties to permit hazardous wastes or other wastes to
be exported to a non-party or to be imported from a non-party if such parties enter into bilateral,
multilateral, or regional agreements or arrangements regarding transboundary movement of hazardous
wastes or other wastes, and provided that such agreements or arrangements do not derogate from the
ESM of hazardous wastes and other wastes as required by this Convention. A list of such agreements
that have been notified to the Secretariat is available on the website of the Convention.* Such
agreements may provide for the non-party State of export|or the non-party State of import to take on

the responsibilities assigned to the State of export or the State of import, respectively \under 1-- { Comment [U14]: EU

paragraphs 2, 3 and 4 of Article 9, but in any case, all such agreements or arrangements shall not
derogate from the ESM of hazardous wastes and other wastes as required by this Convention.*

% Paragraph 5 of Avrticle 4.
* http://www.basel.int/Countries/Agreements/tabid/1482/Default.aspx.

32 \Work on Article 11 of the Basel Convention was carried out by the Conference of the Parties between its first
and seventh meetings (decisions 1/9, 11/10, 111/1, IV/2, V/21, VI/18 and V11/36) at what time the Conference of the

13
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3.2.

3.3.

Entities involved

45. The Basel Convention does not specify which entity within the States concerned will, in
practice, implement the consequences set out in paragraphs 2, 3 and 4 of Article 9. It was noted above
that the detection and investigation of a possible case of illegal traffic may involve a variety of entities
at the national level (e.g. port authorities, customs, police, environmental
institutions/organizations/agencies/authorities, justice and prosecutors’ offices). H-was-alse-suggested
that-gGiven the responsibilities assigned to the competent authority under the Basel Convention, it is
important-toshould be ensured that the relevant competent authoritiesy are be|adequately involved in
the international process of determining whether a transhboundary movement of hazardous or other
wastes falls within the scope of paragraph 2, 3 or 4 of Article 9.

46. For similar reasons, it-weuld-seem-thatthe competent authorities in the States concerned should
equally be given the primary responsibility for implementing the consequences set out in paragraphs 2,
3and 4 of Article 9. As a consequence, it-is-advised-that-the relevant competent authority| of the State
of export and the relevant competent authority of the Party that is a State of import or that of any

transit State, in which the wastes are located, should be given the responsibility to operationalize these

consequences in close cooperation with the entity that detected the illegally trafficked waste.

47. In addition, because the illegal traffic may be deemed to be as a result of the conduct of the
exporter or generator, or importer or disposer, these actors, including their possible interactions with
one another will, as appropriate, be involved.

Initial contact and immediate measures

48. Early contact between the States concerned (export, import, transit) is advised at the level of
the competent authorities so as to, as applicable, facilitate a smooth take-back, ensure that the wastes
in question are disposed of in an environmentally sound manner and increase the chances of success of
assigning responsibility to, and taking any subsequent legal action against, those responsible for the
illegal traffic.

49. Various scenarios may occur, including:

(a) A State concerned has become aware of a possible case of illegal traffic prior to the
commencement of the transboundary movement of the waste. In line with the general obligation to
prevent conduct in contravention to the Convention, the State aware of the matter should rapidly
contact the State of export for it to ensure that the illegal shipment does not leave its territory.

(b) A State concerned has become aware of a possible case of illegal traffic subsequent to

preventing conduct in contraventlon to the Conventlon In the event a State concerned has information
about the route or destination of the wastes (or possible route and destination) the initial contact with
the other States concerned should be initiated by that State.

(c) The shipment-deemedwaste subject to be-a possible case of illegal traffic has reached
another State (State of transit or State of import). In that case, that State should initiate contact with the
State of export as soon as possible during the investigation stage.

50. This initial contact between the State(s) concerned and the State of export may be a telephone
conversation. However, a written communication (rrestcommenty-preferably through electronic
communication like email, aktheugh-or via fax or letter-may-be-tseel) between the competent
authorities of the States concerned is advisable so as to ensure that all States concerned are properly
informed through the appropriate channels. To overcome possible language difficulties, it is

recommended to use all means available, i.e. through both oral and written communication channels.

51. Such initial contact between all States concerned should be made as soon as possible, meaning
immediately following awareness of or detection of the possible case of illegal traffic.

52. As illegal traffic can be detected at various spots in the movement chain, safety and protective
measures should be taken as soon as possible to secure the wastes in question which will protect
human health and the environment. Transports of the wastes from the location of detection to a
disposal facility should be done in accordance with applicable jnational and international requirements,

14

Parties "Agree(d) to cease work on the guidance elements for bilateral, multilateral and regional agreements or
arrangements”. For the latest version of that draft guidance elements for bilateral, multilateral or regional
agreements or arrangements, see document UNEP/CHW.6/15.

contains guidance, the language should be adjusted
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€.g. on transport, packaging and labeling-reguirements. If temporary storage is required while the I
investigation is ongoing, again, this should be done in compliance with applicable national safety| | -
requirements. The wastes should be stored in a way that will prevent damage to human health and the
environment as a result of the escape/leaking/mixing of the waste, but also to ensure that there is no
tampering with evidence. All such immediate measures should be authorized or supervised by the
relevant competent authority.

53. It may arise that hazardous wastes illegally trafficked cause a damage, for instance
contamination of the cargo, physical damage or damage to the environment. One possible cause for the
occurrence of damage may be that there was inadequate packaging or labeling of the wastes.
Paragraph 7 (b) of Article 4 of the Convention provides that each Party shall require that “hazardous
wastes and other wastes that are to be the subject of a transboundary movement be packaged, labeled,
and transported in conformity with generally accepted and recognized international rules and standards
in the field of packaging, labeling, and transport, and that due account is taken of relevant
internationally recognized practices”.

54. Two provisions of the Convention are of relevance to the issue of damages arising in the
context of transboundary movements of hazardous wastes and other wastes: Article 12 and Article 14.
Article 12 of the Convention provides that:

“The Parties shall co-operate with a view to adopting, as soon as practicable, a protocol setting out
appropriate rules and procedures in the field of liability and compensation for damage resulting from
the transboundary movement and disposal of hazardous wastes and other wastes.”

Paragraph 2 of Article 14 provides that:

“The Parties shall consider the establishment of a revolving fund to assist on an interim basis in case
of emergency situations to minimize damage from accidents arising from transboundary movements of
hazardous wastes and other wastes or during the disposal of those wastes.”

55.  [Pursuant to Article 12 of the Convention, the Conference of the Parties at its fifth meeting
adopted the Basel Protocol on Liability and Compensation for Damage resulting from the
Transboundary Movements of Hazardous Wastes and their Disposal.* The objective of the Protocol is
to provide for a comprehensive regime for liability as well as adequate and prompt compensation for
damage resulting from the transboundary movement of hazardous wastes and other wastes, including
incidents occurring because of illegal traffic in those wastes. The Protocol addresses who is financially
responsible in the event of an incident. Each phase of a transboundary movement, from the point at
which the wastes are loaded on the means of transport to their export, international transit, import, and
final-disposal, is considered. As of 31 December 2015, there were ten parties to the Protocol. bearing
in-mind-that-fFor it-the Protocol to enter |nt0 force twenty expressmns of consent to be bound must be
notlfled to the Deposnary y y-Ha y a

56.

Pursuant to paragraph 2 of Article 14, by decision /32, the Conference of the Parties decided
on an interim basis to enlarge the scope of the Technical Cooperation Trust Fund and that the
Secretariat, upon request, could use funds contributed to the Trust Fund, in accordance with
paragraphs 2, 3 and 4 of the decision, to assist developing country parties and parties with economies
in transition in cases of incidents occurring during a transboundary movement of hazardous wastes and
other wastes covered by the Basel Convention.

57. By decision VI1/14, the Conference of the Parties approved the Interim Guidelines for the
implementation of decision V/32. Part 1 of the Interim Guidelines deals with emergency assistance,

% Decision V/29. For the text of the Protocol, see:
http://www.basel.int/Portals/4/Basel%20Convention/docs/text/Basel ConventionText-e.pdf

* An example of liability regime can be found in the Law on Environmental Protection of the Republic of Serbia:
http://www.wipo.int/wipolex/en/text.jsp?file_id=191579#LinkTarget_952. See also Directive 2004/35/EC
on environmental liability with regard to the prevention and remedying of environmental damage that establishes
a framework based on the polluter pays principle to prevent and remedy environmental damage (see http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004L.0035-
20130718&0id=1461660560485&from=EN).
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5.1.

part 2 deals with compensation for damage to, and reinstatement of, the environment, once the
Protocol enters into force, and part 3 deals with the development of capacity-building and transfer of
technology and putting in place measures to prevent accidents and damage to the environment caused
by the transboundary movement of hazardous wastes and other wastes and their disposal. By decision
V1/41 on financial matters, the Conference of the Parties approved the enlargement of the scope of the
Technical Cooperation Trust Fund, as provided for in decision V/32. It also approved the revised terms
of reference for the administration of the trust funds for the Basel Convention, as contained in
appendix | to that decision, whereby the Technical Cooperation Trust Fund is to provide financial
support for, among others, cases of emergency and compensation for damage resulting from incidents
arising from transboundary movements of hazardous wastes and other wastes and their disposal.*®
Paragraph 3 (d) of rule 4 of the financial rules adopted by the Conference of the Parties in decision

BC-10/28 also reflects the extended scope of the Technical Cooperation Trust Fund for such cases.|

lllegal traffic deemed to be as the result of conduct on the part of
the exporter or generator (paragraph 2 of Article 9)

The take-back of the wastes

58. The Basel Convention sets out a detailed control procedure that must be complied with for
transboundary movements of hazardous wastes and other wastes to take place, a so-called prior
informed consent (PIC) procedure. This procedure aims at ensuring, among other things, that those
States concerned by the transit or import of wastes agree to a proposed movement and that the wastes
are disposed of in an environmentally sound manner in the State of import. The notification and
consent procedure, as well as the use of a movement document are specific tools that operationalize
the control procedure.

59. Although similar procedures are not provided for in the case of the take-back, some aspects of
the control procedure as operationalized through the PIC procedure and the use of a movement
document may contribute to achieving the objectives of the Convention, in particular the ESM of the
wastes taken back and the punishment of conduct in contravention of the Convention. Accordingly,
this guidance proposes that relevant elements of the control procedure for transboundary movements
be used when implementing the take-back provision, namely an adjusted notification document and a
movement document®®. The use of standard procedures would harmonize parties’ implementation of
the take-back provision while achieving the objectives of the Convention.

60. In most cases, the illegal traffic concerns a transhoundary movement of wastes for which there
was no notification and no consent. To support a standard procedure of the take-back of the wastes in
question it is suggested that two forms be used:*’

(@) A form for the State in which the wastes are located to request the State of export to
ensure the take-back of the wastes (see appendix 1, part I);

(b) A form to be used by the exporter, generator or State of export for the notification of
the take-back, bearing in mind that the specific consent of the States concerned is not required (see
appendix 1, part I1).

61. A completed movement document should accompany the shipment back to the State of export.

62. However, in the event the illegal traffic concerns a transboundary movement of wastes for
which a notification was issued in accordance with paragraph 1 of Article 6 but no consent has been
given by the competent authority in the State of import, it is suggested to use the existing notification
form that was used during the initial notification procedure for the take-back. Fields 20 and 21 of the
notification form should be completed with the reason(s) for objecting to the initially proposed

% These terms of reference were slightly amended by Decision BC-12/11.

% The notification and movements documents are available  at:
http://www.basel.int/Procedures/NotificationMovementDocuments/tabid/1327/Default.aspx

37 In the event not all the parties (through their competent authorities) involved in the take back agree on
following the approach embedded in this guidance, including the use of the suggested forms, then the parties
could use the standard procedure provided for under Article 6 with the exception of paragraph 2 and paragraph 3
(a), namely there is no need for the State of import taking back the wastes to consent to the proposed movement.

Comment [Author26]: EU: See comment above.
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http://www.basel.int/Implementation/Technical Assist
ance/EmergencyAssistance/Overview/tabid/4764/Def
ault.aspx would be more appropriate. This will
remain more up to date than the guidance for any
future COP decisions.
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movement.® Also in this instance a movement document under the Basel Convention should be used
to accompany the shipment back to the State of export.

63. The paragraphs below provide a description of the take-back procedure in cases where the
transboundary movement of wastes took place without any notification. A graphic illustration of the
suggested take-back procedure is set out in appendix 2.

Request for the take-back

64. In this guidance document, the request for the take-back of the wastes deemed to constitute a
case of illegal traffic amounts to the formal initiation of the take-back procedure by the State of transit
or State of import in which the wastes are located.

65. The competent authority of the party that is a State of import or that of any transit State in
which the wastes are located will be responsible for requesting the State of export to take-back the
wastes.

66. As noted above, it is expected that prior communications between the State of export and the
State requesting the take-back will have taken place before the official request for wastes to be taken
back is formulated. The request should be sent promptly to the State of export, which means that the
steps to be taken to collect the information needed to make this request should also be taken in a
timely manner. The Convention does not set any deadlines for these steps, but delayed action may lead
to damage to human health and the environment in the event the containers are leaking, to tampering
with evidence if the shipment is not safely stored, to an increase of the costs of storage of the
shipment, as well as to hampering a smooth implementation of the take-back procedure, the
environmentally sound disposal of the wastes and subsequent legal proceedings against those
responsible for the illegal traffic. It is therefore suggested that the request for take-back be sent within
15 days following the detection of the illegal shipment.

67. Because the request is expected to lead to the take-back of the wastes, it should set out the
information that will have led to the determination, by the State making the request, that there are
grounds for this procedure to be implemented. Such information includes:

(a) The reason(s) why the shipment amounts to a deemed case of illegal traffic;
(b) The date and place of detection of the case of illegal traffic;

(c) The entities involved (generator, exporter, States, other stakeholders) where these have
been identified, and information about the responsibility of each entity involved in the illegal traffic,
including with respect to the costs associated with the take-back;

(d) List of evidence available to support the information set out in the request;
(e) The description of the wastes (nature and amount);

()] The copy of a contract between the exporter and importer/disposer/carrier, if
available;*

(9) The location of the wastes from where they will be taken back;

(h) Steps taken, in particular to ensure that the wastes are safely stored and cannot be
tampered with;

(i) Steps that may need to be taken to ensure that the wastes are properly packaged and
labelled in conformity with generally accepted and recognized international rules and standards;

() Costs that are expected to be incurred since the request for take-back has been received
by the State of export (storage, packaging, labeling).

% gee paragraph 31 of the instructions for completing the notification and movement documents-fer-the-control-of
n n m amean h a I 1 nnleti a ments, available at:
t.aspx

% A contractual arrangement between the carrier (shipping/transport company) and the exporter or between the
importer or disposer and the exporter may include information of relevance to the determination of a case of
illegal traffic. It may also provide for an avenue for managing illegal shipments in addition to the take-back
procedure. In particular, the contract with the carrier may provide for the illegal shipment to be covered by a
financial guarantee which may be used to cover the costs of storage, the costs of transport, as well as the costs of
recovery or disposal, including any necessary interim operation.
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68. Parties are advised to use part | — Request for the take-back - of the form attached in appendix
1.

69. When the request is sent to the competent authority of the State of export, it is advised to
provide at that time some evidence that a case of illegal traffic is deemed to have taken place. Such
evidence can be pictures of the waste, copies of documents (receipts, labels, contracts, shipping
documents, notification document if available, movement document if available, written statements
made during the investigation, record of visual inspection), or results of laboratory analyses of the
content of the illegal shipment. These types of evidence are also considered useful during the initial
contact; in other words, the step before completing and sending the form for the take-back request.

70. Competent authorities from the involved States should keep in mind that any evidence
collected during the investigation could be used in court action(s) related to the illegal traffic.
Competent authorities are therefore strongly encouraged to ensure that robust evidence is prepared and
documented and to collaborate in sharing their evidence within the existing legal frameworks (for
example via mutual legal assistance procedures) upon request.

71. It may be helpful to use the form for confirmed cases of illegal traffic*® to accompany
information or evidence. Such information will also facilitate the cooperation between the relevant
competent authorities. This information could also be shared by the competent authority with the
relevant enforcement entltles (]e_g_pehee—customs port authormes environmental inspectors, police

administrative or enforcement authorltles in the State of export in order to conduct proceedings against
those responsible for the illegal traffic and falling within the jurisdiction of that State.

72. Following the reception of the request for the take-back, the competent authority of the State

of export should promptly acknowledge its receipt with the competent authority of the requesting

State. This acknowledgement should be in writing (preferably through electronic communication like
via-email-or-cther-electronic-correspendence; or via fax or; letter) and its date included in the form
requesting the take-back. After its competent authority has reviewed the request, the State of export
should confirm its intention to ensure that the wastes are taken back, or if the request is not complete

or unclear, seek further information or clarification. In the event the competent authority of the State

of export considers that the take back would be impracticable, it should inform the competent

authority of the requesting State simultaneously to acknowledging receipt of the request to take back.

73. It is important to note that the Convention provides that, when operationalizing the take-back
procedure, “the Parties concerned shall not oppose, hinder or prevent the return of those wastes to the
State of export”.*! The 30-day deadline set out in paragraph 2 of Article 9 (or such other period of time
as the States concerned may agree upon) for the wastes in question to be taken back runs from the date
of receipt of this request by the State of export.

Notification of the take-back

74. Although the Basel Convention is silent on this point, best practice suggests that the request
for take-back should be followed by a notification of the take-back of the wastes in question, unless all
the involved competent authorities agree that this is not necessary, e.g. in case a duly motivated
request is made by the competent authority of the initial State of export.

75. Because the take-back is, ultimately, the responsibility of the State of export, it will be up to
the State of export of the illegally trafficked wastes to organize the take-back and to notify, or to
require the generator or exporter to notify, the State(s) concerned accordingly. It is advised that part 11
- Notification of take-back - of the form attached in appendix 1 be used, which is a modified version of
the notification document for transhoundary movements of hazardous wastes with one difference: no
written consent to the take-back is required. To reflect this fundamental difference with the standard
notification document, the form for the Notification of take-back :

(a) Omits box 20 (written consent of the movement);

(b) Omits box 21 (specific conditions on consenting to the movement document or reasons
for objecting).

%0 This form is available at:
http://www.basel.int/Procedures/Reportingonlllegal Traffic/tabid/1544/Default.aspx.

! paragraph 2 of Article 9.

Comment [Author28]: EU: For consistency with

para. 2

|

Comment [Author29]: EU: See comment on
para. 50
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In box 3 the option for take-back has been added. It is noted that it may be possible that some boxes
cannot be filled in, e.g. the waste generator may not be known.

76. After the State of export has acknowledged receipt of the request for take-back, arrangements
for the take-back would follow. In addition to the information usually set out in the notification
document for transboundary movements, the form should set out information on the timeline for the
take-back. As noted above, the Convention provides for a 30 day deadline (or such other period of
time as States concerned may agree) for the wastes in question to be taken back, and the suggestion is
that this deadline will run upon receipt by the State of export of a completed request to take-back the
wastes.

77. The following provisions of the Basel Convention should apply mutatis mutandis to the
notification of the take-back:

(a) Paragraph 1 of Article 6, pertaining to the notification by the State of export;

(b) Paragraph 3 (b) of Article 6, pertaining to the confirmation of a contract specifying
ESM of the wastes taken back.

78. Because the Convention provides in paragraph 2 of Article 9 that “the Parties concerned shall
not oppose, hinder or prevent the return of those wastes to the State of export”, the suggestion is that
all parties have already agreed to consent that illegal shipments of wastes transit through them and
that, accordingly, the specific consent of the State(s) concerned (State in which the wastes are located
and State of transit if any) not be required before the transhoundary movement commences.

79. The take-back should start after the competent authorities concerned have acknowledged the
receipt of the notification.

80. A movement document should accompany the wastes and the provisions of paragraph 9 of
Article 6 should apply mutatis mutandis. The responsibility for ensuring the completion of the
movement document would be entrusted to the State of export, which would then send it to the State in
which the wastes are located for further use during the take-back.

81. At any time, parties may, in line with paragraph 1 (i) of Article 16 of the Basel Convention,
request the assistance of the Secretariat in their identification of cases of illegal traffic.

Costs related to the take-back
82. Paragraph 11 of Article 6 of the Convention provides that:

“Any transboundary movement of hazardous wastes or other wastes shall be covered by insurance,

bond or guarantee as may be required by the State of import or any State of transit which is a Party.”*

83. In case the illegal shipment was covered by a financial guaran'{ee,PB this guarantee may be used

including any necessary interim operation, depending on the provisions of the relevant national legal
frameworks. However, for the most part, wastes are illegally trafficked without any-ferm-of|
notification to the involved competent authorities and thus no insurance, bond or other guarantee
(hereafter referred to as financial guarantee) is in place.

84. Although the Convention is silent on this point, costs related to the take-back (packaging and
labeling, storage, transport and disposal) should be borne by the exporter or generator, based on their
responsibility, or, if necessary, by the State of export. It would seem appropriate that costs of storage
incurred from the date on which the State of export has been properly notified of the illegal shipment
should also be borne by the exporter, generator or, if necessary, by the State of export. Responsibility
for other costs generated by the illegal traffic (e.g. storage prior to notification, investigation) should
be specified in the national legal framework of the States concerned and dealt with in the context of
existing administrative, civil or criminal procedures to prevent and punish illegal traffic.

“2 Eor guidance on the issue of insurance, bonds and guarantee, see [...].

3 This is the case in the European Union. Atrticle 6 of the Regulation (EC) No. 1013/2006 on the shipment of
wastes provides that all shipments of waste for which a notification is required shall be subject to the requirement
of a financial guarantee or equivalent insurance covering: (a) costs of transport; (b) costs of recovery or disposal,
including any necessary interim operation; and (c) costs of storage for 90 days. The financial guarantee or
equivalent insurance is intended to cover costs arising in the context of: (a) cases where the shipment or the
recovery or disposal cannot be completed as intended; and (b) cases where a shipment or the recovery or disposal
is illegal.
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5.2.

5.2.1.

85. Unless such a requirement is embedded in their respective legal frameworks,* the involved
competent authorities should decide and agree on whether the take-back of illegally trafficked waste is
to be covered by a financial guarantee or not.

In case take-back is impracticable

The disposal of the wastes

86. Paragraph 2 (b) of Article 9 provides that in case the take-back of the illegal shipment is
“impracticable”, the State of export shall ensure that the wastes in question are “otherwise disposed of
in accordance with the provisions of the Basel Convention”.

87. Examples of situations where a take-back is impracticable include:

(a) The State of export does not have an adequate facility to dispose of the wastes in
question;

(b) Risks of transport during take-back are high due to damaged or affected packaging, or
due to the fact that the wastes have become unstable;

(c) Cases where the state of import is a non-party and is unwilling to cooperate in the take-
back.

88. The best outcomes may be for the State of export to cooperate with the State of import to
ensure the wastes are disposed of in an environmentally sound manner within the State of import.
Alternative arrangements for disposal of the wastes within another State would also be viable, as long
as the waste is disposed of in an environmentally sound manner and all concerned States agree to the
solution.

89. In the event it would be best for the wastes to be disposed in another State, the PIC procedure,
as described in Article 6 of the Convention, should be applied. As it is the State of export’s
responsibility to take all the steps necessary towards this goal, the State of export of the illegally
trafficked wastes would be responsible for complying with the obligations of the State of export as set
out in Article 6 of the Convention, even though the wastes are located in a different State. A graphic
illustration in case take-back of the wastes is considered impracticable is set out in appendix 3.

Costs related to the disposal of the wastes
90. Paragraph 11 of Article 6 of the Convention provides that:

“Any transboundary movement of hazardous wastes or other wastes shall be covered by insurance,

bond or guarantee as may be required by the State of import or any State of transit which is a Party.”*

91 In case the illegal shipment was covered by a ffinancial guaranteeLPG this guarantee may be used

—
~

including any necessary interim operation, depending on the provisions of the relevant national legal
frameworks. However, for the most part, wastes are illegally trafficked without any-form-of

notification to the involved competent authorities and thus no insurance-bend-or-other-guarantee

92. Although the Convention is silent on this point, costs related to the disposal should be borne
by the exporter or generator, based on their responsibility, or, if necessary, by the State of export. It
would seem appropriate that costs of storage incurred from the date on which the State of export has
been properly notified of the illegal shipment should also be borne by the exporter, generator or, if
necessary, by the State of export. Responsibility for other costs generated by the illegal traffic (e.g.
storage prior to notification, investigation) should be specified in the national legal framework of the
States concerned and dealt with in the context of existing administrative, civil or criminal procedures
to prevent and punish illegal traffic.

* Information on whether a Party requires that a transboundary movement be covered by insurance, bond or
guarantee may be communicated to the Secretariat by answering question 4 (c) of the reporting questionnaire.

* For guidance on the issue of insurance, bonds and guarantee, see [...].

*6 See above footnote 43.
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5.3.

6.1.

93. Unless such a requirement is embedded in their respective legal frameworks,* the involved
competent authorities should decide and agree on whether the take-back of illegally trafficked waste is
to be covered by a financial guarantee or not.

Action to be taken following the take-back or disposal of the wastes

94. Communication between the relevant competent authorities of the States concerned should
continue until it is confirmed that the wastes have been disposed of in an environmentally sound
manner, in accordance with paragraph 9 of Article 6 of the Convention. In case the wastes are taken
back, the competent authorities of the State(s) concerned are advised to monitor the take-back of the
wastes in question to ensure that they arrive in the State of export. \The State of export, through its
competent authority, should confirm to the States concerned reception of the wastes in its country and,
in due course, of the completion of disposal as specified in the notification. In case the wastes are
disposed of in the State of import or another State, the State of export should confirm to the States

made consistent with the second sentence of Art 6(9)

of the Convention

concerned of the completion of disposal in an environmentally sound manner|, 4 _ - 1 Comment [Author37]: EU: This text should be
95. It is also advisable that the States concerned also cooperate with regards to subsequent legal

proceedings against all relevant stakeholders, so as to ensure that parties punish conduct in
contravention of the Convention, as required by the Convention. Guidance on the prosecution of cases
of illegal traffic is set out in the Instruction Manual on the Prosecution of Illegal Traffic of Hazardous
Wastes or Other Wastes.*®

96. The competent authority is also invited to communicate to the Basel Convention Secretariat
and with other parties and stakeholders its experiences and lessons learned. In due course, the form for
confirmed cases of illegal traffic* should also be communicated to the Secretariat.

Illegal traffic deemed to be as a result of conduct on the part of the
importer or disposer (paragraph 3 of Article 9)

97. If the illegal traffic is the result of conduct on the part of the importer or disposer, the State of
import shall ensure that the wastes in question are disposed of in an environmentally sound manner by
the importer or disposer or, if necessary, by itself according to paragraph 3 of Article 9. It is important
to recall that in order to implement this provision, the State of import should have enacted laws or

regulations reflecting it at the lnational Ievelff National Iggai{r@meyvggkg, including legal frameworks, J _ — -{ comment [u38]: Switzerland: if monist State,
could even go as far as defining procedural issues with respect to identification of the nature of the N then self executing no need for additional legislation.
wastes, communication with other States concerned and coordination between the entities (eg. v (davelitspeciicdiniioomots

competent authority}, customs, port authorities, environmental inspectors, police and prosecutors; Comment [Author39]: EU: Such framework
must not necessarily legal frameworks, or not all of

the aspects mentioned may be part of legal

frameworks may also specify the consequences of non-compliance by the importer or disposer, for R frameworks

example the possibility for enforcement entities to serve notices requiring a person or legal entity to A

act in accordance with paragraph 3 of Article 9 of the Convention within a specific time. Failing to {Comme“t [Author40]: EU: For consistency with
comply with such a notice, could be an offence in itself.>* [EIE 2

The disposal of the wastes by the importer or disposer

98. As set out in paragraph 3 of Article 9, it is the responsibility of the importer or disposer to
dispose of the wastes that were deemed illegal traffic in an environmentally sound manner. The

*T Information on whether a Party requires that a transboundary movement be covered by insurance, bond or
guarantee may be communicated to the Secretariat by answering question 4 (c) of the reporting questionnaire.

8 Approved by decision BC-10/18 of the tenth meeting of the Conference of the Parties. The Instruction Manual
on the Prosecution of Illegal Traffic of Hazardous Wastes or Other Wastes is available at:
http://www.basel.int/TheConvention/Publications/GuidanceManuals/tabid/2364/Default.aspx. |

* This form is available at:
http://www.basel.int/Procedures/Reportingonlllegal Traffic/tabid/1544/Default.aspx. |

%0 Based on the 52 responses received from parties to the questionnaire on the implementation of paragraphs 3 and
4 of Article 9 of the Convention, 19 parties had not done so while 32 had.(see:
http://www.basel.int/Implementation/LegalMatters/Compliance/GenerallssuesActivities/Activities201
617/Illegal Traffic/tabid/4581/Default.aspx)

 Eoran example of a national regulation that has laid down these enforcement powers, see:
http://www.legislation.gov.uk/uksi/2007/1711/pdfs/uksi_20071711_en.pdf
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paragraph does not specify where this disposal needs to take place. This implies that in those cases
where the State of import does not have the capacity to deal with the wastes concerned, alternative
destinations outside the State should be considered.® In that case, the Basel Convention provisions
pertaining to the transboundary movement of hazardous wastes and other wastes would apply. The
notifier would then be the importer of the wastes to be disposed of and the original State of import
then becomes the State of export.

6.2. The disposal of the wastes by the State of import

99. Paragraph 3 of Article 9 states that, if necessary, the State of import shall ensure itself that the
wastes in question are being disposed of in an environmentally sound manner. This could be the case
for example when the importer or disposer cannot be identified, went bankrupt or refuses to take his
responsibility and it is not possible within the national context to force action in a timely manner.

100. The wastes are to be disposed of in a environmentally sound manner. In case the State of
import does not have access to capacity to do so, the wastes can be disposed of in another State. In that
case, the Basel Convention provisions pertaining to the transboundary movement of hazardous wastes
and other wastes would apply. The notifier would then be the State that initially was State of import
and that has become State of export. National legislation may provide that the State of import has the
authority to reclaim the costs for the disposal of the waste from the responsible importer or disposer.

6.3.  The costs related to the disposal of the wastes

101.  With respect to the costs associated with the disposal of the wastes, paragraph 11 of Article 6
of the Convention provides that:

“Any transboundary movement of hazardous wastes or other wastes shall be covered by insurance,
bond or guarantee as may be required by the State of import or any State of transit which is a Party.”

102.  In case the illegal shipment was covered by a financial guarantee,* this guarantee may be used
to cover the costs of storage, the costs of transport, as well as the costs of [recovery o¢disposal, - {cOmment [u41]: EU: to be deleted ]

including any necessary interim operation, depending on the provisions of the relevant national legal
frameworks. However, for the most part, wastes are illegally trafficked without any-form-of
notification to the involved competent authorities and thus no insurance-bend-or-other-guarantee

(hereafter referred-to-as-financial guarantee) fis inplace. _ -~ { comment [Author42]: EU: See para. 83 above |

103.  Although the Convention |is silent on this point, costs related to disposal (packagingand _ _ — - Comment [u43]: Iran: reference to article 9 para

labeling, storage, transport and disposal in an environmentally sound manner) should be borne by the 3 in fine: this text should be deleted as BC is not

importer or disposer, based on their responsibility, or, if necessary, by the State ofimport, Sleniogin Ehott

Responsibility for other costs generated by the illegal traffic should be specified in the national legal \\ Canada: The BC silent on “costs”, but not on

framework of the States concerned and dealt with in the CAT)ntext of existing administrative, civil or « | cooperation.

- S " N

criminal procedures to prevent and punish illegal traffic> A {cOmment TR T e s ]

6.4. Action to be taken following disposal of the wastes {250,’”‘;?2;2; LBl B s e }

104.  Communication between the relevant competent authorities of the States concerned should
continue until it is confirmed that the wastes have been disposed of in an environmentally sound
manner, in accordance with the objective of paragraph 9 of Article 6 of the Convention. \In case the
wastes are taken back, the competent authorities of the State(s) concerned are advised to monitor the
take-back of the wastes in question to ensure that they arrive in the State of export. The State of

52 some respondents to the questionnaire answered that they did not have capacity available to deal with
hazardous wastes.

%3 This is the case in the European Union. Article 6 of the Regulation (EC) No. 1013/2006 on the shipment of
wastes provides that all shipments of waste for which a notification is required shall be subject to the requirement
of a financial guarantee or equivalent insurance covering: (a) costs of transport; (b) costs of recovery or disposal,
including any necessary interim operation; and (c) costs of storage for 90 days. The financial guarantee or
equivalent insurance is intended to cover costs arising in the context of: (a) cases where the shipment or the
recovery or disposal cannot be completed as intended; and (b) cases where a shipment or the recovery or disposal
is illegal.

 An example of the obligation to bear the costs can be found in Article 25 (2) of the European Waste Shipment
Regulation:_http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02006R1013-

20160101&qid=1461588990431&from=EN-http:Heur-lex-europa-eutlegal-
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export, through its competent authority, should confirm to the States concerned reception of the wastes
in its country and, in due course, of the completion of disposal as specified in the notification. In case

the wastes are disposed of in the State of import or another State, the State of export should confirm to
the States concerned completion of disposal in an environmentally sound manner.{

105. It is further advisable that the States concerned also cooperate with regards to subsequent legal
proceedings against all relevant stakeholders, so as to ensure that parties punish conduct in
contravention of the Convention, as required by the Convention. Guidance on the prosecution of cases
of illegal traffic is set out in the Instruction Manual on the Prosecution of Illegal Traffic of Hazardous
Wastes or Other Wastes.*®

106. The competent authority is also invited to communicate to the Basel Convention Secretariat
and with other parties and stakeholders its experiences and lessons learned. In due course, the form for
confirmed cases of illegal traffic®® should also be communicated to the Secretariat.

Where responsibility for the illegal traffic cannot be assigned
(paragraph 4 of Article 9)

107.  In cases where the responsibility for the illegal traffic cannot be assigned either to the exporter
or generator or to the importer or disposer, the parties concerned or other parties, as appropriate, shall
ensure through cooperation, that the wastes in question are disposed of as soon as possible in an
environmentally sound manner either in the State of export or the State of import or elsewhere as
appropriate, in accordance with paragraph 4 of Article 9.

108.  The responsibility to dispose of the wastes in accordance with the provisions of the Basel
Convention belongs to the “Parties concerned” or “other Parties”, as appropriate. The “Parties
concerned” include the State of import, any State of transit and the State of export. “Other Parties”
refers to parties other than those. Through co-operation, parties shall ensure that the wastes in question
are disposed of as soon as possible in an environmentally sound manner. This environmentally sound
disposal of the wastes can take place in the State of export, in the State of import, or elsewhere as
appropriate. Paragraph 4 of Article 9 of the Convention does not provide specific guidance on how the
choice should be made, however the other provisions of the Convention, in particular the general
obligations enshrined in its Article 4, are of relevance to guide the process for identifying on the
location of the disposal. Accordingly, priority should be given to identifying adequate capacity for
ESM of the wastes in the country or region where the illegal traffic was detected. In case a
transboundary movement is to take place, the relevant Basel Convention provisions will apply.

109.  With respect to the costs associated with the disposal and, as appropriate, transboundary
movement of the wastes, paragraph 11 of Article 6 of the Convention provides that:

“Any transboundary movement of hazardous wastes or other wastes shall be covered by insurance,
bond or guarantee as may be required by the State of import or any State of transit which is a Party.”

Comment [Author46]: EU: This text should be
adjusted to the case in question (disposal in the State
of import or in another State), see sections 6.1 and
6.2; e.g. take-back is not relevant here.

Comment [u47]: Canada: would benefit from a
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sections
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including any necessary |nter|m operation, dependlng on the provisions of the relevant natlonal legal
frameworks. However, for the most part, wastes are illegally trafficked without any-ferm-of
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the costs related to disposal (packaging and labeling, storage transport and disposal in an
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%5 Approved by decision BC-10/18 of the tenth meeting of the Conference of the Parties. The Instruction Manual
on the Prosecution of Illegal Traffic of Hazardous Wastes or Other Wastes is available at:
http://www.basel.int/TheConvention/Publications/GuidanceManuals/tabid/2364/Default.aspx. |

%8 This form is available at:
http://www.basel.int/Procedures/Reportingonlllegal Traffic/tabid/1544/Default.aspx. |

57 This is the case in the European Union. Atrticle 6 of the Regulation (EC) No. 1013/2006 on the shipment of

wastes provides that all shipments of waste for which a notification is required shall be subject to the requirement

of a financial guarantee or equivalent insurance covering: (a) costs of transport; (b) costs of recovery or disposal,
including any necessary interim operation; and (c) costs of storage for 90 days. The financial guarantee or
equivalent insurance is intended to cover costs arising in the context of: (a) cases where the shipment or the

recovery or disposal cannot be completed as intended; and (b) cases where a shipment or the recovery or disposal

is illegal. It is noted that under EU legislation, the term “recovery* covers the operations included in Annex IVB ‘

of the Convention and the term “disposal” covers the operations included in annex 1\VA of the Convention.
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environmentally sound manner). Responsibility for such costs can be specified in the national legal
framework of the States involved, but if not, or if their provisions are not mutually compatible, the
States concerned or other States will need to find a mutually agreeable arrangement.

111 In those cases where parties cannot agree or where coordination is not possible, parties may
also contact the Secretariat of the Basel Convention who has the mandate to assist parties upon request
in their identification of cases of illegal traffic.*® Alternatively, one or both parties concerned may

make a submission to the Committee administering the Mechanism for Promoting Implementation and
Compliance with the Basel Convention (hereafter referred to as the Cempliance-Committee).

Paragraph 9 of the terms of reference of the Committee® specifies who may make submissions to the
Committee. In accordance with paragraph 19 of the terms of reference of the mechanism for

promoting implementation and compliance, the Committee shall consider any submission made to it in
accordance with paragraph 9 with a view to determining the facts and root causes of the matter of
concern and, assist in its resolution. Paragraph 19 also specifies the kind of advice, non-binding
recommendations and information that the Committee may provide a Party with as part of the
facilitation procedure. Paragraph 20 specifies the kind of additional measures that the Committee may
recommend that the Conference of the Parties decide upon. Finally, a third option is for parties to

make use of the dispute settlement provisions embedded in Article 20 of the Convention|

58 Paragraph 1 (i) of Article 16.

59

See
http://www.basel.int/TheConvention/ImplementationComplianceCommittee/Mandate/tabid/2296/Defa
ult.aspx.

Comment [u52]: Canada: this paragraph applies
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text about additional options in case there is no
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Comment [Author53]: EU: It seems that this
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Appendix 1: Form for the take-back of wastes deemed to be illegal traffic in accordance with paragraph 2
of Article 9 of the Basel Convention: request for take-back (Part I) and notification of take-back (Part I1)

PART I: REQUEST FOR THE TAKE-BACK OF WASTES BY THE STATE OF EXPORT, PARAGRAPH 2 OF ARTICLE 9 OF

THE BASEL CONVENTION - ILLEGAL TRAFFIC

1. Competent Authority of State requesting the take-back

Job Title:
Department:

Institution :

Country:
Address:

Contact person:
E-mail:

Tel: Fax:

Date of request:
Stamp and/or signature:

2. Competent Authority of State of export to take-back or ensure the
take back of the wastes

Job title:
Department:

Institution:

Country:
Address:

Contact person:
E-mail:
Tel: Fax:

Request received on:

Stamp and/or signature:
(to confirm receipt of the request only)

3. Other States concerned (specify why):

4. Description and quantity of the wastes to be taken back
Designation and composition of the waste:

Physical characteristics:

Number of shipments:

Total quantity in tonnes (Mg) or m*:

Waste identification (fill in relevant codes)
(i) Basel Annex VIII (or IX if applicable):
(iii) EC list of wastes:

(v) National code in country of import:
(vii) Y-code:

(ix) UN class:

(xi) UN Shipping name:

(ii) OECD code (if different from (i)):
(iv) National code in country of export:
(vi) Other (specify):

(viii) H-code:

(X) UN Number:

(xii) Customs code(s) (HS):

5. Reason for requesting take-back

(i) No notification of movement (ii)No consent given to

O movement []

(iv) Movement does not conform in a material way with documents

(iii) Consent to movement obtained through falsification,
misrepresentation or fraud []
(v) Movement resulted in deliberate disposal [_]

25
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6. Information on the illegal shipment
Detection place: Detected date:
Detected by:

Job title:

Department:

Institution:

Country:

Address:

Contact person:

Email: Tel: Fax:

Steps taken to safely store the wastes:

Current location of the wastes:

7. Entities involved in the illegal shipment

Waste generator ~ Name:

Contact person:

Job title:

Department

Institution:

Country:

Address:

Email: Tel: Fax:
Waste exporter Name:

Contact person:

Job title:

Department

Institution:

Country

Address:

Email: Tel: Fax
Other entity Name:

Contact person:

Job title:

Department

Institution:

Country

Address:

Email: Tel: Fax:

8. Evidence attached to the request
Evidence collected:
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Evidence collected by:

Job title:

Department:

Institution:

Country:

Address:

Contact person:

Email: Tel: Fax:

9. Costs expected to be covered by the generator or exporter or State of export (unless otherwise specified, the amounts are presumed to

be in USD)
Costs of storage: Costs of packaging and labelling: Costs of transport:
Costs of disposal/recovery: Other costs: Specify the nature of the costs:

27
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PART IIf NOTIFICATION DOCUMENT FOR THE TAKE-BACK OF WASTES, PARAGRAPH 2 OF ARTICLE 9 OF
THE BASEL CONVENTION - ILLEGAL TRAFFIC

1. Exporter — notifier Registration No:
Name:

Job title:

Department:

Institution:

Country:

Address:

Contact person:

Tel: Fax:

E-mail:

3. Notification No:
Notification concerning

A - . . ... Multiple
| Ish :

(0 ndividual shipment: [] (ii) shipments:
(B|) Disposal (1): ] (ii) Recovery :

C. Pre-consented recovery facility (2;3) Yes []
D. Take-back of illegal traffic []

0

K. Total intended number of shipments:

5. Total intended quantity(4):

2. Importer - consignee Registration No:
Name:

Job title:
Department:
Institution
Country:
Address:

Contact person:

Tel: Fax:

E-mail:

Tonnes (Mg):

m®:

6. Intended period of time for shipment(s) (4):

First departure: Last departure:

7. Packaging type(s) (5):

Special handling requirements

. No:
(6): Yes: O Do

11. Disposal / recovery operation(s) (2)

8. Intended carrier(s) Registration No:
Name(7):

Job title:

Department:

Institution:

Country:

Address:

Contact person:

Tel: Fax:
E-mail:

Means of transport(5):

D-code / R-code (5):
Technology employed (6):

Reason for export (1;6):

12. Designation and composition of the waste(6):

9. Waste generator(s) - producer(s)(1;7;8) Registration No:
Name:

Job title:

Department:

Institution:

Country:

Address:

Contact person:

Tel: Fax:

13. Physical characteristics(5):

14. Waste identification (fill in relevant codes)
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E-mail:

Site and process of generation (6):

10. Disposal facility
@: O

Registration No:

or recovery facility (2): []

(i) Basel Annex VIII (or IX if applicable):
(ii) OECD code (if different from (i)):

(i) EC list of wastes:

(iv) National code in country of export:

Name: (v) National code in country of import:
Job title: (vi) Other (specify):

Department: (vii) Y-code:

Institution: (viii) H-code (5):

Country: (ix) UN class (5):

Address: (X) UN Number:

Contact person: (xi) UN Shipping name:

Tel: Fax: (xii) Customs code(s) (HS):

E-mail:

Actual site of disposal/recovery:

15. (a) Countries/States concerned, (b) Code no. of competent authorities where applicable, (c) Specific points of exit or

entry (border crossing or port)

Statg ics){)aet)((: %Ort ) State(s) of transit (entry and exit) Stadtisct){nlg?i%?\rt )
(a)
(b)
(© | | |
16.Customs offices of entry and/or exit and/or export (European Community):
Entry: Exit: Export:

17. Exporter's - notifier's / generator's - producer's (1) declaration:

I certify that the information is complete and correct to my best knowledge. | also certify that legally enforceable written

contractual obligations have been
entered into and that,

] If requested by any of the involved Parties, that any applicable insurance or other financial guarantee is or
shall be in force covering the transboundary movement(please tick box if a form of financial guarantee is

required and in force).

Exporter's - notifier's name:

Generator's - producer's name:

Date:

Date:

attached

Signature:

Signature:

18. Number
of annexes

FOR USE BY COMPETENT AUTHORITIES

19. Acknowledgement from the relevant competent authority of countries of import - destination / transit (1)/ export -

dispatch(9):

Country:
Notification received on:

Acknowledgement sent on:

Name of competent authority:

Stamp and/or signature:
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(1) Required by the Basel Convention
(2) In the case of an R12/R13 or D13-D15 operation, also attach corresponding
information on any subsequent
R12/R13 or D13-D15 facilities and on the subsequent R1-R11 or D1-D12
facilit(y)ies when required
(3) To be completed for movements within the OECD area and only if B(ii)
applies

(4) Attach detailed list if multiple shipments

(5) See list of abbreviations and codes on the
next page

(6) Attach details if necessary

(7) Attach list if more than one

(8) If required by national legislation
(9) If applicable under the OECD Decision
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List

of abbreviations and codes used in the notification document

DISPOSAL OPERATIONS (block 11)

D9

D10
D11
D12
D13
D14
D15

Deposit into or onto land, (e.g., landfill, etc.)

Land treatment, (e.g., biodegradation of liquid or sludgy discards in soils, etc.)

Deep injection, (e.g., injection of pumpable discards into wells, salt domes or naturally occurring repositories, etc.)
Surface impoundment, (e.g., placement of liquid or sludge discards into pits, ponds or lagoons, etc.)

Specially engineered landfill, (e.g., placement into lined discrete cells which are capped and isolated from one
another and the environment, etc.)

Release into a water body except seas/oceans

Release into seas/oceans including sea-bed insertion

Biological treatment not specified elsewhere in this list which results in final compounds or mixtures which are
discarded by means of any of the operations in this list

Physico-chemical treatment not specified elsewhere in this list which results in final compounds or mixtures which
are discarded by means of any of the operations in this list (e.g., evaporation, drying, calcination, etc.)

Incineration on land

Incineration at sea

Permanent storage, (e.g., emplacement of containers in a mine, etc.)

Blending or mixing prior to submission to any of the operations in this list

Repackaging prior to submission to any of the operations in this list

Storage pending any of the operations in this list

RECOVERY OPERATIONS (block 11)

R1  Use as a fuel (other than in direct incineration) or other means to generate energy (Basel/OECD) - Use principally as
a fuel or other means to generate energy (EU)
R2  Solvent reclamation/regeneration
R3  Recycling/reclamation of organic substances which are not used as solvents
R4 Recycling/reclamation of metals and metal compounds
R5  Recycling/reclamation of other inorganic materials
R6  Regeneration of acids or bases
R7  Recovery of components used for pollution abatement
R8  Recovery of components from catalysts
R9  Used oil re-refining or other reuses of previously used oil
R10 Land treatment resulting in benefit to agriculture or ecological improvement
R11  Uses of residual materials obtained from any of the operations numbered R1-R10
R12 Exchange of wastes for submission to any of the operations numbered R1-R11
R13  Accumulation of material intended for any operation in this list.
PACKAGING TYPES (block 7) H-CODE AND UN CLASS (block 14)
1. Drum UN ClassH-code Characteristics
2. Wooden barrel
3. Jerrican 1 H1 Explosive
4. Box 3 H3 Flammable liquids
5. Bag 4.1 H4.1 Flammable solids
6. Composite packaging 4.2 H4.2 Substances or wastes liable to spontaneous
7. Pressure receptacle combustion
8. Bulk 4.3 H4.3 Substances or wastes which, in contact with
9. Other (specify) water, emit flammable gases
51 H5.1 Oxidizing
MEANS OF TRANSPORT (block 8) 5.2 H5.2 Organic peroxides
_ 6.1 H6.1 Poisonous (acute)
R= Roa_d . 6.2 H6.2 Infectious substances
T = Train/rail 8 H8 Corrosives
i ‘_S:i? 9 H10 Liberation of toxic gases in contact with air or
- water
W = Inland waterways 9 H11  Toxic (delayed or chronic)
9 H12 Ecotoxic
9 H13 Capable, by any means, after disposal of yielding
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PHYSICAL CHARACTERISTICS (block 13)

Powdery/powder
Solid
Viscous/paste
Sludgy

Liquid

Gaseous

Other (specify)

NogrwNE

another material, e. g., leachate, which possesses
any of the characteristics listed above

Further information, in particular related to waste identification (block 14), i.e. on Basel Annexes VIII and IX
codes, OECD codes and Y-codes, can be found in a Guidance/Instruction Manual available from the OECD and

the Secretariat of the Basel Convention
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Determining whether shipment is illegal traffic

Take back by the State of Export

Action t taken after the take back

ACTIONS

ACTORS

Detection of a possible case of illegal traffic
Detainment of the shipment
Safe storage of the shipment

Investigation

Para 4 }»

Determination that the case falls within the
scope of the Convention

\1/ Para5& 17-24 }»

Para 7 & 25-26 & 31-36

Determination that there appears to be a
case of illegal traffic

v

Determination that the illegal traffic is the
result of the conduct of the generator or
exporter

Para 27-30 & 31-36

Request for take back
Part | of the form

Para 37-52 & 58-71

Acknowledgement of receipt of —]

the request — Part | of the form

Initial contact between States
concerned and possible cooperation
during the investigation

Cooperation at the national level:

Competent Authorities (CA) to be involved

Request by the CA of the State in
which the wastes are located to the
CA of the State of export

Acknowledgement of receipt by the CA of
the State of export to the State in which
the wastes are located

Notification of the take back procedure

Part Il of the form
\l/ Para 74-79 ),

Take back of the wastes

Movement document to accompany
the wastes

Para 80

|

Notification under the responsibility of
the State of export to all States
concerned

Movement document to be issued under
the responsibility of the State of export

Confirming of the reception of the wastes
and of disposal of in an environmentally

sound manner
\l/ Para 94 }»

Legal proceedings to punish illegal
conduct in contravention of the Basel
Convention

Form for confirmed cases of illegal traffic

transmitted to Secretariat
(this can be done at any time) [~ qsqu

Confirmation under the responsibility
of the State of export to all States
concerned

Relevant legal entities

Basel Convention FP
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Appendix 3: Graphic illustration in case take-back of the wastes is considered 7

impracticable

34

Determining whether shipment is illegal traffic

Request for take back

Alternative disposal

Follow up action

ACTIONS

Detection of a possible case of illegal traffic
Detainment of the shipment
Safe storage of the shipment
Investigation

!

Determination that the case falls within the
scope of the Convention

v

Determination that there appears to be a
case of illegal traffic

Para 7 & 25-26 & 31-3

Determination that the illegal traffic is
the result of the conduct of the

ACTORS

Comment [Author56]:
EU
Some text in the boxes is not readable

Para 4 }»

Para5&17-24

v

Request for take back

generator or expor’ME
Para 27-30 & 31-36

Initial contact between States
concerned and possible
cooperation during the

investigation

Cooperation at the national level:

Competent Authorities (CA)
to be involved

Acknowledgement of receipt of
the request

Information about possible

Para 37-52 & 58.

Request by the CA of the State
in which the wastes are located
to the CA of the State of
export

impracticability of take back
L

Consultations lead to the decision that
take back is impracticable

Acknowledgement of receipt by the
CA of the State of export to the CA of
the State requesting the take back

|

Para 86-88

Allinvolved Competent Authorities (in
case of a non-Party: any responsible
authority)

The State of import has the

in an environmentally sound

possibility to dispose of the wastes

The wastes need to be
disposed of in another State
in an environmentally sound

manner and agrees to have the
wastes being disposed of in its

manner

State

!

The wastes stay in the State
of import
State of import to confirm
ESM disposal

Prior informed consent
procedure as described in Article
6 of the Convention should be
applied, with the original State of
export taking on the

of the State in

which the wastes are located
(“State of export” as per Article

6)

All involved Competent Authorities

Legal proceedings to punish the illegal
conduct in contravention of the

Basel Convention

Form for confirmed cases of illegal traffic
transmitted to Secretariat

(this can be done anytime) <=
Para 95-96

Relevant legal entities
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Take back by the State of Export

Determining if shipment is illegal traffic

Appendix 4: Implementation of the take-back procedure in a case study

The diagram shown below is of the take-back procedures as implemented during an export case from the United
Kingdom of Great Britain and Northern Ireland to Indonesia in January 2012. Scrap metals exported to Indonesia
were detained after it was detected that the movement contained wastes prohibited from import into Indonesia.

State of import State of export

Determination that the shipmentisillegal according
to Article 9.1 of the Basel Convention and
Indonesian Act No 32/2009 regarding Environmental
Protection and Management, Article 69 (1) and Govt.
Regulation No. 18/1999 on Hazardous Waste
Management, Article 53

I

Joint investigation of the containersby the Ministry
of Environment (MQE) and Customss to find out
whether they contain hazardous wastes prohibited
from impertin Indonesia. Preohibited hazardous
wastesare found, importpermit isrevoked.

Determination that the illegal traffic is the resultof
the conduct of the exporter in UK

Information about the illegal traffic is transmitted to
the Secretariat of the Basel Convention.

MOE informs the State of export (UK) about the

detection of the prohibited hazardous wastes and
activates the take back procedure

|

MOE requests the waste imperter in Indonesia to
resend/re-export the illegal waste.

)

MOE requests the waste exporter in UK to take back
the illegal waste.

Meeting between Indenesia and UK is carried out. Indonesia
and UK agree to draftaLetter of Intent.

I. ]

Indenesia issues the notification documents to UK issues the documents to
UK and transit countrias for the take back of the > Indonesia and transit countries
containers. agreeing to the take back.

W
After obtaining response of the
natification document from Indonesia
and all transit countries, containers are
shipped to UK. Shipping costis borne
by exporter in cooperation with freight
forwarder, exporter and importer.
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